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4

"~ JUDGES

OF THE

UNITED STATES CIRCUIT COURTS OF APPEALS
THE CIRCUIT AND DISTRICT COURTS, AND
THE COMMERCE COURT

FIRST CIRCUIT

Hox. OLIVER WENDELL HOLMES, Circuit Justice....... esesseascessss Washington, D. C.
Hon. LE BARON B. COLT, Circuit Judge......ceccoeeee «...Providence, R. 1.
Hom. WILLIAM L. PUTNAM, Circuit Judge. e Portland, Me,
Hoa. WILLIAM SCHOFIELD, Circuit Judge...... ...Malden, Mass.
Hon. CLARENCE HAL®, District Judge, Maine.......ccocct0e ...Portland, Me.
Hon. FREDERIC DODGHE, District Judge, Massachusetts...... ««...Boston, - Mass.
Hon. EDGAR ALDRICH, District Judge, New Hampshire..... ...Littleton, N. H
Hon. ARTHUR L. BROWN, District Judge, Rhode Island.... .eeee.Providence, R. I,

SECOND CIRCUIT

Hon. CHARLES B. HUGHES, Circuit Justice...
Hon. E. HENRY LACOMBRE, Circuit Judge...
Hom. ALFRED C. COXE, Circuit Judge..... veseses..Utica, N. Y,
Hon. HENRY G. WARD, Circuit Judge..... ....New York, N. Y.
Hon. WALTER C. NOYES, Circuit Judge............ ..New Haven, Conn.
Hon. JAMES P. PLATT, District Judge, Connecticut......... «sses0... Harttord, Conn,
Hon. THOMAS 1. CHATFIELD, District Judge, E. D. New York ............Brooklyn, N. Y.
Hon. VAN VECHTEN VEEDER, District Judge, B. D. New York.......Brooklyn, N. Y.
Hon. GEORGE W. RAY, District Judge, N. D. New YorK...cecese0sc0a0ve0...NOrwich, N. Y.
Hon. GEORGE B. ADAMS, District Judge, 8. D. New York!, . «sess.New York, N. Y.
Hon. GEORGE C. HOLT, District Judge, S. D. New York....,. «+..New York, N. Y.
Hon. CHARLES M. HOUGH, District Judge, 8.'D. New York.. ....New York, N. Y.
Hon. LEARNED HAND, District Judge, 8. D. New York.... .New York, N. Y.
Hon. JOHN R, HAZEL, District Judge, W. D. New York.... +ese...Buffalo, N. Y.
Hon, JAMES L. MARTIN, District Judge, Vermont....cceveeeeercaccesssesnss. Brattieboro, Vt.

) + THIRD CIRCUIT

Hon. HORACB H. LURTON, Circuit Justice.. ...........................‘.Wuhlngt.on D. O.
Hon.WILLIAM M. LANNING, Circuit Judge.. eesssssee..Treaton, N, J.
Hon. GEORGE GRAY, Circuit Judge............. -Wilmington, Del.
Hon. JOSEPH BUFFINGTON, Circuit Judge...........c... ....Pittsburg, Pa.
Hon. EDWARD G. BRADFORD, District Judge, Delaware.... .Wilmington, Del.

Washington, D. C.
....New York, N. Y.

...Elizabeth, N, J.
....Phitadelphia, Pa.
.Philadelphia, Pa.

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania..
Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania..
Hon. CHAS. B. WITMHR, District Judge, M. D. Pennsylvania... ....Sunbury, Pa.
Hon. JAMES 8. YOUNGQ, District Judge, W. D. Pennsylvania... eees . Pittsburg, Pa.
Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanif....c.eeeceees JPittsburg, Pa.

1 Died October 9, 1911,

1o 856652
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FOURTH CIRCUIT

Hon. EDWARD D. WHITE, Circuit Justice...cccceeescrcccceensscccsseess. Washington, D, C.
Hon. NATHAN GOFF, Circuit Judge............. ..Clarksburg, W. Va.
Hon. JETER C. PRITCHARD, Circuit Judse ....... . «ess..Asheville, N. C.
Hon. THOMAS J. MORRIS, District Judge, Maryland. ...Baltimore, Md.
Hon. JOHN C. ROSE, District Judge, Maryland.. .. Baltimore, Md.
Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna............. ‘Wilson, N. C.
Hon. JAMES E. BOYD, District Judge, W. D. North Carolina.............Greensboro, N. C.
Hon. HENRY A. MIDDLETON SMITH, District Judge, B.and W.D. 8. C..Charleston, 8. C.
Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia.......cccss....Richmond, Va.
Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia..... ..Lynchburg, Va.
Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia.....c......Philippi, W. Va.
Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia......Charleston, W. Va.

FIFTH CIRCUIT

Hon. JOSEFH R. LAMAR. Circuit Justice. .................................Wuhlngton. D. C.
Hon. DON A. PARDEE, Circuit Judge..... «eeso.Atlanta, Ga.
Hon. A. P. McCORMICK, Circuit Judge.... «.es..Dallas, Tex.
Hon. DAVID D, SHELBY, Circult JUdge..ccceeevrertsrrsseracsranaans «....Huntsville, Ala,
Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama........Montgomery, Ala.
Hon. WM. 1. GRUBB, District Judge, N. D. Alabama......... Birmingham, Ala.
Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. .+..Mobile, Ala,
Hon. WM. B. SHEPPARD, District Judge, N. D. Florida...... ...Pensacola, Fla.
Hon. JAMES W. LOCKE, District Judge, S. D. Florida.......c.... ..Jacksonville, Fla.
Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia..... ceessssassAtlanta, Ga.
Hon. EMORY SPEER, District Judge, 8. D, Georgla.....ccevevoceeee esesss.Macon, Ga,
Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana.. New Orleans, La,
Hon. ALECK BOARMAN, District Judge, W. D. Louisiana........... ..Shreveport, La.
Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi... Kosclusko, Miss.
Hon. GORDON RUSSELL, District Judge, B. D. Texas.. ...8herman, Tex.
Hon. EDWARD R. MEEK, District Judge, N. D. Texas... «esss.Dallas, Tex,
Hon. WALLER T. BURNS, District Judge, S. D. TexXa8..cce0s0es00se0s «...Houston, Tex.
Hon. THOMAS 8, MAXEY, District Judge, W. D. TeXas....ecesescesscsscacccssssAustin, Tox,

SIXTH CIRCUIT

Hon. JOHN M. HARLAN, Circult JustlCe®....cceeees cvsesecsenvessessssss. Washington, D, O.
Hon. HENRY F. SEVERENS, Clrcuit Judge’,.. ..Kalamazoo, Mich.
Hon. ARTHUR C. DENISON, Circuit Judge®....co000v 00ess vee ....Kalamazoo, Mich.
Hon. JOHN W. WARRINGTON, Circuit Judge..
Hon. LOYAL B. KNAPPEN, Circuit Judge ......c..cccce0eveeeeenensas..Grand Rapids, Mich.
Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky....ceesq.. . Maysville, Ky.

Hon. ARTHUR C. DENISON, District Judge, W. D. Michigan* .....
Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan3..
Hon. JOHN M. KILLITS, District Judge, N. D, Ohlo‘..ce0ercecoaces see..s Toledo, Ohlo.
Hon. WM. L. DAY, District Judge, N. D. Ohi0...cce cacacscasnacsns ...Cleveland, Ohio.
. Hon. HOWARD C. HOLLISTER, District Judge, 8. D. Ohi0.ccccees......Cincinnati, Obio
Hon, JOHN E. SATER, District Judge, S. D. Obl0...cecveseverccsccssesesss..Columbus, Ohlo,
Hon. EDWARD T. SANFORD, District Judge, E. and M, D. Tennessee....Knoxville, Tenn,
Hon. JOHN E. McCALL, District Judge, W. D. Tennesse8..ceeoeeeeeaessssss. Momphis, Tenn.

+e.o.Muskegon, Mich.

8 Died October 14, 1911

% Resigned to take effect October 8, 1911,

¢ Appointed Circuit Judge to take effect October 8, 1911, in place of Henry F. Severens,
Circuit Judge.

§ Appointment effective October 8, 1911, in place of Arthur C. Denison, District Judge.
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SEVENTH CIRCUIT

Hon.- WILLIAM R. DAY, Circult JustiCe....ccceverasncsscscsseensscassesss. Washington, D, C.
Hon. PETER 8. GROSSCUP, Circuit JUAZ®..ccceacaressncarssercacecsserscsscanan Chicago, Il
Hon. FRANCIS E. BAKER, Circuit Judge.. .Indianapolis, 1nd.
Hon. WILLIAM H. S8EAMAN, Circuit Judge.. .Sheboygan, Wis.
Hon. CHRISTIAN C. KOHLSAAT, Circuft Judge...coeeeeteeeances «esss.Chicago, Ill,
Hon. KENESAW M. LANDIS, District Judge, N. D. Illinols.... ...Chicago, IIL
Hon. GEORGE A. CARPENTER, District Judge, N. D. 1llinois. «wseees,.Chicago, I
Hon. FRANCIS M. WRIGHT, District Judge, B. D. 1llinols...... eeeesss.Urbana, IlL
Hon. J. OTIS HUMPRHRBY, District Judge, S. D. Illinols....... ....Springfield, Il
Hon. ALBERT B. ANDERSON, District Judge, Indiana........... ..Indlanapolis, Ind.
Hon. JOSEPH V. QUARLES, District Judge, E. D.. Wisconsin®.. «..Milwaukee, Wis.
Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsil..ceeeeeecesse .. Madison, Wis.

EIGHTH CIRCUIT

Hon. WILLIS VAN DEVANTER, Circuit Justice..cccecsceccsss .Washington, D. C.
Hon. WALTER H. SANBORN, Circuit Judge...... eecesscseasssssss..Bt. Paul, Minn.
Hon. WILLIAM C. HOOK, Circuit Judge..ccceeeo
Hon. ELMER B, ADAMS, Circuit Judge...seeeeeees
Hon. WALTER I. SMITH, Circuit Judge...ceeeeeeee vueue
Hon. JACOB TRIEBER, District Judge, E. D. Arkansas.........c.
Hon. F. A. YOUMANS, District Judge, W. D. Arkansas......ccecoeee
Hon. ROBERT B. LEWIS, District Judge, Colorado...........
Hon. HENRY THOMAS REED, District Judge, N. D. Iowa.
Hon. SMITH McPHERSON, District Judge, 8. D. Iowa.......
Hon. JOHN C. POLLOCK, District Judge, Kansas......
Hon. CHAS. A. WILLARD, District Judge, Minnesota. esveses ...Minneapolis, Minn.
Hon. PAGE MORRIS, District Judge, Mjnnesota........ccoce0e0e esseeos.Duluth, Minn,
Hon. DAVID P. DYER, District Judge, B. D. Missourl....cccccecaseecencscss...8t. Louis, Mo.
Hon. ARBA 8. VAN VALKENBURGH, District Judge, W. D, Missouri ..Kansas City, Mo.
Hon. W. H. MUNGER, District Judge, Nebraska........ eesscssscscanssasss.Omaha, Neb.
Hon. THOMAS C. MUNGER, District Judge, Nebraska. ..Lincoln, Neb.
Hon. CHARLES F. AMIDON, District Judge, North Dakota. es...Fargo, N. D.
Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma... «e ose.Muskoges, OKkl.
Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma.. esssesss.Guthrie, Okl
Hon. JAMES D. ELLIOTT, District Judge, South Dakota.. .....Sioux Falls, 8. D.
Hon. JOHN A. MARSHALL, District Judge, Utah.cccececee esssecesee..Salt Lake City, Utah.
Hon. JOHN A. RINER, District Judge, WyOmIng. ccceceesssoccesccesssesssss..Cheyenne, Wyo,

..Little Rock, Ark.
«».Ft. Smith, Ark.
«+..Denver, Colo.
«es..Cresco, Iowa,
....Red Oak, Iowa.
...Kansas City, Kan.

NINTH CIRCUIT

Hom. JOSEPH McKENNA, Circuit Justice......
Hon. WILLIAM B. GILBERT, Circuit Judge.. coese esesevss Portland, Or.
Hon., ERSKINE M. ROSS, Circuit Judge........ «s..Los Angeles, Cal.
Hon, WM. W, MORROW, Circuit Judge........cceceetcecenrscansssasessss..San Francisco, Cal.
Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington... ..Seattle, Wash.
Hon. OLIN WELLBORN, District Judge, 8. D. California......ccc........Los Angeles, Cal.
Hon. JOHN J. DB HAVEN, District Judge, N. D. California.....c.....8an Francisco, Cal.
Hon. FRANK H. RUDKIN, District Judge, B. D. Washington....cccec......Spokane, Wash,
Hon. CHARLES H. WOLVBERTON, District Judge, Orego: ..Portland, Or.
Hon. EDWARD 8. FARRINGTON, District Judge, Nevada.. .Carson City, Nev.
Hon. FRANK 8. DIETRICH, District Judge, Idaho...cccceaees eseeess..Bolne, Idaho.
Hon. WM. C. VAN FLEET, District Judge, N. D. California ....8an Francisco, Cal.
Hon. ROBERT 8. BEAN, District Judge, OTeg0N...ccccveesreecsccscescascessss.Portland, Or.
Hon. GEORGE DONWORTH, District Judge, W. D. Washington..eceeceoesc.Seattle, Wash,

esesss. Washington, D. C.

oo

*Died October 7, 191L



viii 100 FEDERAL REPORTER

COMMERCE COURT

Hon, MARTIN A. KNAPP, Presiding Judge....ccccoeccecsscrccsscscnscsss . Washington, D.
Hon. ROBERT W. ARCHBALD, Associate Judge...
Hon. WILLIAM H. HUNT, Associate Judge..........
Hon. JOHN EB. CARLAND, Associate Judge....... eseccasecssesss . Washington, D.
Hon. JULIAN W. MACK, Assoclate JUAGP....ceccececsccccasrcncncsrscess . Washington, D.

opnao
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WILLIAMSON v. BERLIN MILLS CO.
(Circuit Court of Appeals, First Circuit. September 5, 1911.)
No. 908.

1. WiITNESSES (§ 37*)—COMPETENCY—KNOWLEDGE.

On an issue as to a master’s alleged negligence in using a particular
vibration collar on a shaft in a paper mill, it was not error, as a matter
of law, to refuse to permit a witness to state whether a specimen collar
shown him was in general use, and what kind of collars were in general
use; he having testified that his knowledge was limited to the practice
in three mills where he had worked, and there being nothing otherwise to
:hbw that he possessed knowledge regarding the general practice called

or.

[Ed. Note.—For other cases, see Witnesses, Cent. Dig. §§ 80-87; Dec.
Dig. § 37.%]

2 M;sm AND SERVANT (§ 284*)—DEATH OF SERVANT—ACTS—QUESTION FOR
URY.

In an action for the death of n servant by his clothing becoming caught
by a revolving shaft or vibration collar thereon, evidence keld to justify
submission to the jury of the question whether decedent was in the line
of his duty when injured or was attending to matters of his own concern.

[Ed. Note.—For other cases, see Master and Servant, Dec. Dig. § 284.%]

8. MASTFR AND SERVANT (§ S89*)—INJURIES TO SERVANT—SCOPE OF EMPLOY-
MENT—PLACE.

A servant, though in a place where his duty requires him to be, may
nevertheless so conduct himself at the time of injury as to be outside of
the scope of his employment, so as to relieve the master from liability.

[Ed. Note.—For other cases, sece Master and bervant, Cent. Dig. §§ 153-
156; Dec. Dig. § 89.%]

4. TRIAL (§ 296*)—MISLEADING INSTRUCTIONS.

Instructions that if decedent went down into or towards the vat, near
which he received injuries from which he died, and stepped on the edge
of a storage tank to discuss the result of the decislon in a certain case.
and in going there went where it was not his duty to go and for a pur-
pose not contemplated as part of, nor incidental to, the discharge of his
duty, he went at his own risk, and could not recover, and if he was
through with his work, and went down to the place where he was in-
jured for a purpose in no sense connected with his duty, he went there
at his own risk, and, if injured, his administratrix could not recover,
were not objectionable, as misleading the jury to believe that decvdent,

oFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes
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fn order to have been in the line of his duty, must have been actually
performing some service at the very time of the accident; the court hav-
ing further charged that if he was going along by the vat in the perform-
ance of his duty, and incidentally stepped or momentarily halted to talk
about the trial in question, it would not be such a complete departure
a8 would prevent a recovery as a matter of law.

‘ %&l Note.—For other cases, see Trial, Cent. Dig. §§ 705-713; Dec. Dig.

. *] v

In Error to the.Circuit Court of the United States for the District
of New Hampshire. :
Action by Maria Williamson, as administratrix of the estate of

. William : Williamson, deceased, against the Berlin Mills Company.

Judgment for defendant, and plaintiff brings error. Affirmed.

© . Jesse F.Libby-and Herbert I. Goss, for plaintiff in error.

~ George F. Rich (Rich & Marble and Drew, Shurtleff & Morris, on
the brief), for defendant in error.

| Before COLT, Circuit Judge, and BROWN and DODGE, District
udges.

DODGE, District Judge. The jury found for the defendant, and
the plaintiff excepted to certain instructions in the charge. The plain-
tiff also excepted to the exclusion of certain evidence on her behalf
at the trial. e consider first the exception which relates to the ex-
clusion of evidence.

Plaintiff’s intestate, William Williamson, was killed on February
11, 1908, in a paper mill at Gorham, N. H., belonging to the defend-
ant, wherein he was at the time employed as an oiler. During the
period of his employment, and during the hours within which he was
expected to be performing his duties, his clothing became in some way
entangled by a revolving shaft or the vibration collar thereon. He
was thereby carried around the shaft and fatally injured.

The declaration alleged, among other things, that the defendant’s
machinery, tools, and appliances were unsafe, unguarded, and defec-
tive, “by reason of certain set screws and bolts projecting from an
iron collar attached and fastened to the revolving shaft,” and that by
reason of the defendant’s negligence in providing and using such de-
fective shaft, collar, projecting bolts, and set screws unguarded her
intestate was caught by said screws and bolts projecting from the iron
collar and thereby injured as above. The alleged defects and negli-
gence were denied by the defendant.

Upon the questions whether the vibration collar referred to was
unsafe, or whether it was negligence to use such a collar, the plaintiff
called as a witness one McLaughlin, who testified that he had worked
for a considerable time in the mill where the accident occurred, had
also worked in other paper or sulphite mills in Livermore Falls, Me,,
and in Lincoln and Portsmouth, N. H., for various lengths of time,
and that at the Portsmouth mill he had been superintendent from 1903
to 1905, having the duty of overseeing the whole plant and reporting
anything unsafe. He further testified that in the places where he had

sFor other cases see same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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worked he had had occasion to observe machinery, shafting, etc., and
been apt to notice shafting in nearly all forms. Asked if he knew
what kind of vibration collars were in general use on shafting, his an-
swer was that he did, so far as his experience had been, in mills
which he had been in; i. e., two mills in New Hampshire and one in
Maine, within the previous five or six years. He stated that in paper
and pulp mills there were different systems of machinery, shafting
and the like, that the same kind of system would be similarly located,
and that the general arrangement of machinery in regard to the shaft-
ing driving it, the kind of machinery used, and the place where it was
located was similar in all the mills referred to.

[1] The plaintiff asked this witness to state whether a specimen
collar shown him was in general use, and what kind of collars were in
general use. The court excluded these questions, ruling that the wit-
ness was not shown to be qualified to state what was in general use.

The plaintiff contends that, although the witness could only have
stated what collars were used in the particular mills wherein he had
worked, he ought to have been allowed to answer the question, be-
cause his answer would have tended to show the kind of safety col-
lars which other men of ordinary prudence and caution, engaged in
a similar business, were accustomed to use, and would thus have been
some evidence of what could have been and ought to have been done
by the defendant. For the purpose suggested the general practice of
other employers in similar lines might no doubt have been shown, so.
far as it related to shafting situated as this was, not out of reach, but
where persons moving about the mill might get too near it. A wit-
ness, however, who professed knowledge only of the practice in cer-
tain mills where he had worked, and was not otherwise shown to pos-
sess knowledge regarding the general practice referred to, was not
manifestly competent to testify regarding it. We cannot say that the
ruling upon the preliminary question as to the witness’ qualification
was clearly erroneous as matter of law. And, if not, we must regard
it as conclusive, according to the ordinary rule. Stillwell, etc., Co. v.
Phelps, 130 U. S. 520, 527, 9 Sup. Ct. 601, 32 L. Ed. 1035. A vi-
bration collar produced by this witness, claimed to be safer than the
vibration collar which caused the accident, was said by him to have
been in use where he had worked, and to have been available, and
this part of his evidence the jury were permitied to consider. We are
unable to sustain the exception whereon the first assignment of error
is based.

[2] The instructions claimed to have been erroneous related to the
question whether Williamson was in the line of his duty when injured.
The plaintiff, in her second assignment, asserts that it was error to
submit this question to the jury at all, because there was no evidence
to justify a finding in the negative.

The case went to the jury upon the plaintiff’s evidence, at the close
whereof the defendant rested without calling witnesses. There was
thus no conflict of evidence as to the facts.

There was no dispute that the relation of master and servant ex-
isted between the defendant and Williamson ; that his place of service
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was in the ground woodroom of the defendant’s mill; that he went
to the mill at the appointed time on the day he was killed, and entered
upon the performance of his duties there in the usual manner; that
when not otherwise employed it was his duty to be “around the filters”
in the room above mentioned; or that he was “around” those filters
at the time of his death. The plaintiff contended that, if all this was
true, Williamson must be regarded as in the line of his duty when in-
jured, however he may have happened to be occupied at the particular
moment. The defendant contended that certain further facts in evi-
dence showed him not to have been in the line of his duty at the time.

The facts in evidence here material may be stated as follows: Wil-
liamson’s duties were to oil the machinery of certain grinders on the
floor of the room above mentioned whenever necessary, gnd when not
engaged in that work to be in a part of the same room elevated some
15 feet above its floor, where certain filters were located, in order to
watch their operation, regulate-the flow of water into and out of them
from storage tanks below them, and oil the machinery connected with
them as required. There were five of these filters in line, 5 feet or
more apart, each consisting of a vat wherein a cylinder was rotated
by machinery placed between it and the next vat. Power was com-
municated to this machinery by means of five belts, connecting the
rotating apparatus of each vat with a long countershaft revolved by
other machinery and running parallel with the line of vats at a level
.somewhat above them and at a distance from them, measured hori-
zontally, of about 25 inches. The countershaft was 58 feet long, and
at one end, opposite the filter at that end of the row known as “No.
5,” it carried the vibration collar said to have caused Williamson’s
injury.

Williamson’s oversight and regulation of the filters and their oper-
ation involved cleaning the rotating cylinders in them, as required, by
using appliances connected with them for the purpose. His duties
regarding the filters required him to be at them or near enough to
them to watch what went on in or about them, when he was not oil-
ing the grinders, or going down to or coming up from them. Stairs
from the floor on which they were gave access to the elevated part
of the room" where the filters were, at the end of the line of filters,
and nearest the No. 5 filter above mentioned. From them a walk or
platform ran along the line of filters on the side furthest from the
countershaft, and across from it at each end of the line to a parallel
walk beyond the countershaft. This platform ran at a level some 18
inches or 2 feet below tlie tops of the filter vats and 42 inches below
the level of the countershaft. In the space inclosed by the platform
were contained the filters with the machinery which rotated their cyl-
inders, the connecting belts, and the countershaft itself, together with
other machinery or appliances not requiring special mention. There
was no platform or walk within this space. It could be entered from
the platform on one side by stooping under the countershaft, from the
platform on the opposite side by getting between the filter vats, or from
the platform at either end by going between the countershaft and the .
filter vat at that end. It was sometimes thus entered by men perform-
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ing Williamson’s duties. Passage along it between the filters and
countershaft was obstructed by the connecting belts referred to, when
in operation. Most of the duties required of Williamson at the filters
were performed from the platform described.

.On the day of the accident there were only four of the five filters
requiring any care or attention from him. The No. 5 filter was out
of operation, and the belt connecting its machinery with the counter-
shaft had been removed. Repairs were being made on the cylinder
in its vat by two millwrights. Williamson had no duties in connection
with their work.

There was no witness who actually saw the accident happen, but
immediately before it happened, and when he was last seen uninjured,
Williamson was in the space between the No. 5 filter and the re-
volving countershaft, where there was no platform, and only a few
boards put there temporarily by the millwrights, having no imple-
ment of work in his hands, and engaged in conversation with the
millwrights then working on that filter. He was leaning as he talked
on the vat belonging to the filter and standing on the edge of the stor-
age tank below it, which edge was three or four inches wide. In this
position the revolving countershaft and collar were only a few inches
behind his back and not far above the level of his shoulders, so that
he would be likely, unless he were careful, to get against them when he
" stood or straightened up. His conversation with the millwrights, so far
as appeared, had no relation to his duties or anything connected with
the mill, but was about the then recent “Thaw trial” When last
seen before getting into the position described, he was on the walk
or platform beyond the countershaft, wiping oil from an oil can in
his hands. It would have been possible to go between the filters and
the countershaft from where he stood while leaning on the No. 5
tank to the No. 4 filter, which, being in operation, was one of those
which it was part of his duty to watch. .

Men performing Williamson’s duties had no particular place pro-
vided for them to sit or remain in, and were not required to stay in
any particular place while “around the filters.” Nor were any in-
structions given them as to the method of doing their work. Each
was left to select the time.for doing the various things called for by
his duties and the manner of approach to the particular places which
his duties made it necessary for him to visit from time to time.

There was no direct evidence as to Williamson’s purpose in leav-
ing the platform, stepping down into this position between the No. 5 fil-
ter and the countershaft, and remaining there as stated. It may there-
fore be conceded, as the plaintiff urges, that the jury might have
found that he went there either to proceed on his rounds of oiling,
or to ascertain the amount of water in the No. 5 tank, or to watch
the work on the No. 5 vat, and thus learn when he could use that
filter. They could'so have found only by ‘inference from the circum-
stances shown. We think it clear that they might equally well have
found, by the like process, that he did not go to or remain in the
position described for any of the purposes suggested, or any purpose
connected with his duties, but was, for the time being, interrupting
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the performance of those duties and staying in a place of danger
merely for a purpose of his own, not contemplated as part of his
duties and not incidental to them.

The question was rightly left to the jury, unless it can be said, as
matter of law, that there was no evidence upon which the latter find-
ing could have been made. The instruction to that effect, which the
plaintiff requested, could have been justified only upon the plaintiff’s
theory that Williamson could not have been outside the line of his
duty so long as he was “around the filters” with which his duties in
that part of the room were concerned.

[3] We cannot accept this theory as sound. Though in a place
where his duty requires him to be, a servant may nevertheless so con-
duct himself as to be outside the scope of his employment, as, for ex-
ample, if he undertakes, while there, work different from that which
he is hired to do, without orders or permission from his employer. It
may be admitted that actual performance of work at the given mo-
ment need not be shown, and that, had nothing else appeared, except
that Williamson was “around the filters” subject to orders and ready
for any work incumbent upon him at any time, there would have been
nothing tending to show him outside the line of his duties. Harvey
v. Texas, etc.,, Co., 166 Fed. 385, 398, 92 C. C. A. 237. We think,
however, that what did further appear as to his position and occupa-
tion at the given moment forbade the instruction requested by the
plaintiff and required the course taken by the learned presiding judge.
The question is one for the jury in most cases. Labatt, Master and
Servant, § 634. ‘ _

[4] The third and fourth assignments of error relate to the instruc-,
tions which were given in submitting the question to the jury. In
substance these instructions were that, if Williamson went down into
or toward the vat and stepped on the edge of the storage tank to dis-
cuss the result of the decision in the Thaw case, and in going there
went where it was not his duty to go, and for a purpose not contem- -
plated as part of nor incidental to the discharge of his duty, he went
at his own risk and could not recover, and that if Williamson was
through with his work, and went down into this place for a purpose
in no sense connected with his duty, he went there at his own risk,
and, if injured, his administratrix could not recdver, because he was
not injured while in the line of his duty.

These instructions are objected to on the alleged ground that they
amounted to laying down the doctrine that in order to be in the line
of his duty a servant must at the very time of the accident be actively
performing some service. But the jury were also instructed that if
Williamson was going along by the vat in the performance of his duty,
and if his stop at the vat was an incidental side step or momentary
halt for the purpose of making a little talk about the Thaw trial, it
would not be such a complete departure as to prevent recovery as
matter of law. In view of this instruction, we cannot suppose the
jury to have been misled in the direction suggested.

The same instructians are further objected to on the alleged ground
that, instead of the question submitted, the jury should have been re-
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quired to say whether or not the master, in the exercise of ordinary
care, ought to have anticipated that the servant would go to the place
of injury—if yes, whether or not that place was reasonably safe. But
these were questions which the jury could have been required to de-
termine only upon the assumption that the servant was in the line of
his duties when injured. We have already held that they were rightly
left to decide whether he was so or not.

The judgment of the Circuit Court is affirmed, and the defendant
in error recovers its costs of appeal.

SEATTLE ELECTRIC CO. v. HOVDEN.
(Circuit Court of Appeals, Ninth Circuit. July 8. 1911.)
No. 1,920.

L NEGLIGENCE (§ 87*) — CONTRIBUTORY NEGLIGENCE — CARE REQUIRED AS
AGAINST NEGLIGENCE OF ANOTHER—MENTAL CAPACITY.

In determining the question of the contributory negligence of a plain-
tif injured, primarily, through the negligence of defendant, plamtiff’s
want of mental capacity may be shown and considered, and he can only
be held to the exercise of such faculties as he is endowed with by nature
to appreciate and guard against the danger.

[Ed. Note.—For other cases, see Négligence, Cent. Dig. § 118; Dec.
Dig. § 87.7]

2. STREET RAILROADS (§§ 98, 117*)—INJURY TO PEDESTRIAN—CONTRIBUTORY
NEGLIGENCE.

Plaintiff, crossing a street on which there were two street railroad
tracks near the middle of a block, after passing around a car standing
on the track nearest to her, was struck and injured by a car on the
other track moving in the opposite direction. She had seen the car ap-
proaching, but at a distance of about 400 feet, and there was evidence
tending to show that it was running at twice its lawful speed, which
fact she did not know. Held, that she had the right to assume that it
was not running at an unlawful speed and could not be held chargeable
with contributory negligence as a matter of law.

[Ed. Note.—For other cases, see Street Rallroads, Cent. Dig. §§ 204-
208, 239-257; Dec. Dig. §§ 98, 117.%]

8. STREET RAILROADS (§ 98%*)—INJURY TO PEDESTRIAN—CONTRIBUTORY NEGLI-
GENCE.

A pedestrian in crossing a street rallway track is not a trespasser on
the right of way of the street railroad company, nor bound by any strict
rule of law, as when he approaches a steam railroad crossing, to stop,
look, and listen, nor to take special precautions to determine whether
there is danger in going upoun the track.

[Ed. Note.—For other cases, see Street Rallroads, Cent. Dig. §§ 204-
208; Dec. Dig. § 98.%]

In Error to the Circuit Court of the United States for the North-
ern Division of the Western District of Washington.

Action at law by Lena Hovden against the Seattle Electric Company.
Judgment (180 Fed. 487) for plaintiff, and defendant brings error.
Affirmed.

oFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes




8 190 FEDERAL REPORTER

James B. Howe, Hugh A. Tait, and E. M. Carr, for plaintiff in
error. '
Martin J. Lund, for defendant in error.

Before GILBERT and MORROW, Circuit Judges, and WOLVER-
TON, District Judge.

GILBERT, Circuit Judge. While attempting to cross a street,
not at a regular crossing, but near the middle of a block, the de-
fendant in error was struck and injured by a passing street car. She
had seen the car coming in her direction, but distant, according to
her testimony, about 475 feet from where she stood. A car going in
the opposite direction and on the side of the street nearest to her
had stopped in front of her. She passed around the rear end of it,
and came in contact with the car which injured her. In her complaint
she alleged negligence, in that the car was running at a dangerous rate
of speed, to wit, at a rate of 30 miles an hour, and without warning
or signals of any kind. There was evidence tending to show that
the car was run at a speed of from 20 to 25 miles per hour, and
greatly in excess of the lawful speed, which was 12 miles per hour,
and that no warning was given by ringing the bell, or otherwise. At
the close of the testimony the plaintiff in error moved for an in-_
structed verdict in its favor on the ground that the contributory neg-
ligence of the defendant in error had been conclusively proven. The
motion was denied. A verdict for damages was returned in favor
of the defendant in error. The plaintiff in error moved for a judg-
ment notwithstanding the verdict, which was overruled by the court.
Thereupon judgment was entered upon the verdict.

There was evidence tending to show that the defendant in error,
although she was of mature age and had lived in Seattle two years,
and was acquainted with the running of the street cars, lacked the
intelligence and capacity to care for herself which is possessed by the .
average adult person of ordinary understanding and intelligence.
On that ground the court below denied the motion for nonsuit and,
after the submission of all the evidence, denied the motion for .a per-
emptory instruction to the jury to return a verdict for the plaintiff
in error.

The plaintiff in error contends that there was no evidence to war-
rant the jury in finding negligence on its part. This contention is
not sustained by the record. We are not called upon to deal with the
weight of the evidence. It is sufficient to point to the fact that there
was testimony tending to show the high rate of speed of the car,
already mentioned, and the failure to give warning or signals.

But it is said that the court erred in denying an instructed verdict
on the ground of the contributory negligence of the defendant in
error, and it is urged that, the defendant in error having seen the
car before attempting to cross the street, it was her duty to look out
for it, and that in crossing as she did she was negligent as matter
of law. Ordinarily the question of contributory negligence is to be
determined by the jury from all the facts and circumstances of the
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particular case; but there are cases where the standard of duty is
fixed, and is defined by law, or where but one inference is deducible
from the admitted or proven facts. In such a case it is the court’s
duty to withdraw the question of negligence from the jury. We are
to inquire whether this is such a case. . .

[1] On the question of the contributory negligence of the defend-
ant in error as affected by her mental condition, counsel for the plain-
tiff in error contend that all adult persons possessed of sufficient
intelligence to go about the streets without the necessity for guardian- -
ship to keep them out of harm’s way should be held to a uniform
rule of responsibility for contributory negligence, for the reason that
it would be impracticable to frame varying rules of responsibility
for varying degrees of intelligence, citing Worthington v. Mencer,
96 Ala. 310, 11 South. 72, 17 1. R. A. 407. ‘But in Baltimore &
Potomac R. v. Cumberland, 176 U. S. 232, 20 Sup. Ct. 380, 44 L.
Ed. 447, the Supreme Court announced a broader doctrine of limita-
tion of responsibility for contributory negligence in such cases, and
said: :

“In determining the existence of such 'negligence, we are not to hold the
plaintiff liable for faults which arise from inherent physical or mental de-
fects or want of capacity to appreciate what is and what is not negligence,
but only to hold him to the exercise of such faculties and capacities as he is
endowed with by nature for the avoidance of danger. The defendant is pri-
marily Hable for his own negligence and can only escape liability for nonob-
servance of such precaution as his observation or the experience of others
teaches him to be necessary, by proving the accident would not have occurred

if the plaintiff had taken such precautions as his own observation and ex-
perience had taught bhim to be necessary.”

. 'The instruction of the court to the jury to which error is assigned
was in harmony with the views thus expressed by the Supreme Court.
[2] But, aside from the question just discussed, an examination of
the record in this case does not convince us that under all the facts
and circumstances the defendant in error, even if she had been pos-
sessed of ordinary capacity and intelligence, in proceeding across
the street as she did was so imprudent that her conduct constituted
negligence as a matter of law. Before attempting to cross the street -
she had observed, as she testifies, the car which subsequently injured
her approaching, but at a distance of approximately 500 feet. With
the car at that distance, she might well have exercised less care and
watchfulness without the imputation of negligence than would have
been required of her had the car been nearer. She estimated that
she would have ample time to cross the street safely before the car
could travel the intervening space. Her estimate, according.to her
testimony, would have been correct if the car had been running at
a lawful rate of speed. She testified that she did not observe the
speed of the approaching car, and there is no evidence to the con-
trary. She had the right to assume that it was not proceeding at an
unlawful rite of speed.
[8] A pedestrian in ¢crossing a street railway track is not bound
to take such precautions as are demanded of one who crosses a rail-
road track. He is not a trespasser on the right of way of the street
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car company. He is not bound by any strict rule of law, as when
he approaches a steam railroad crossing, to stop, look, and listen, or
to take special precautions to determine whether there is danger in
going upon the track. Robbins v. Springfield Street Railway, 165
Madss. 30, 42 N. E. 334; Finnick v. Boston & N. C. St. Ry., 190
Mass. 382, 77 N. E. 500; Detroit United Ry. v. Nichols, 165 Fed.
289,91 C. C. A. 257; Tacoma Street Ry. Co. v. Hays, 110 Fed. 496,
49 C. C. A. 115; Callahan v. Philadelphia Traction Co., 184 Pa. 425,
39 Atl. 222,
The judgment is affirmed.

EXCELSIOR DRUM WORKS et al. v. BORTEL et al
(Circuit Court, N. D, New York. July ,27, 1911.)

1. PATENTS (§ 89*)—INVENTION.

In making a structure baving two adhering layers of wood veneer or
other material in strips, the placing of the strips so as to break joints
does not constitute patentable novelty or invention; such construction
being old in the mechanical art generally.

[Ed. Note.—For other cases, see Patents, Cent. Dig. § 46; Dec. Dig. §
.*]

2. PaTENTS (§ 328*)—INVENTION—HORNS FOR TALKING MACHINES.

The Ruggiero and Bougiorno patent, No. 770.024, for a horn for phono
graphic and similar machines, composed of separate layers of fibrous
material in longitudinal strips so arranged as to break joints, and the
Cunnius patent, No. 784,385, for a trumpet for talking machines similarly
constructed, preferably of wood, are both void for lack of patentable in-
vention In view of the prior art; also held not infringed, if conceded
validity. -

In Equity. Suit by the Excelsior Drum Works, Lipman Kaiser,
and Alfred R. Cunnius against Albert B. Bortel and Charles I. Bortel,
trading as the Wooden Phonograph Horn Company. On final hearing.
Decree for defendants.

Martin & Jones (Howard S. Okie and John P. Croasdale, of
counsel), for complainants. .
Howard P. Denison, for defendants,

RAY, District Judge. The complainant, Lipman Kaiser, owns
United States letters patent to Ruggiero et al.,, No. 770,024, dated
September 13, 1904, and the complainants Lipman Kaiser and Al-
fred R. Cunnius own the patent to Cunnius, No. 784,385, dated March
7, 1905. The complainant Excelsior Drum Works is sole and ex-
clusive licensee under both patents.

The defendants are the makers and sellers of horns at Syracuse,
N. Y., for phonographic and other similar machines, and the patents
in suit relate to horns used for the same purpose. Claim 1 of the
Ruggiero patent is in issue here, and reads as follows:

“l. A horn for phonographic and similar machines, composed of separate
layers of fibrous material, each of said layers belng composed of separate
*For other cases 800 same topic & § NUMBKE in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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longitudinal strips arranged so as to break joints, substantially as shown -
and described.” ~ '

In the specifications the patentees say of their alleged invention:

“This invention relates to horns for phonographic and similar machines
and the object thereof is to provide a horn for machines of this class which
will do away with the mechanical, vibratory, and metallic sound usually pro-
duced in the operation of such machines and also produce a full, even, and
continuous volume of sound, in which the articulation will be clear, full, and
distinct. The fhvention is fully disclosed in the following specification, of
which the accompanying drawings form a part, in which the separate parts
of our improvement are designated by suitable reference characters in each
of the views, and in which Figure 1 is a perspective view of our improved
phonographic horn; Fig. 2, an end view thereof, and Fig. 83 a longitudinal
section. In the practice of our invention we provide a horn @, composed of
separate layers of longitudinally-arranged strips, a2, said strips being pref-
efably composed of wood or similar fibrous material. In the construc-
tion shown three of the separate layers are employed, as shown at a3,
and each of said layers is composed of six of the separate and longitudinally-
arranged strips a2, The separate layers a3, which make up the horn @, may
be secured together at the edges by glue or in any suitable way, and in prac-
tice said layers are preferably formed separately and inserted into each other,
or the outer layer is first formed and the second and third layers inserted
thereinto, and in this operation the outer surface of the second and third lay-
ers are covered with any suitable glue or adhesive material, and the separate
parts or layers of the horn are thus securely held together and make up, in
effect, a single homogeneous construction. Instead of forming the separate lay-
ers separately and inserting one within another, as hereinbefore described, the
. inner layer may first be formed and the separate longitudinal strips of the

second layer secured thereon, after which the separate longitudinal strips of

the outer layer may be secured in position, and in elther event the separate
layers are so connected &8s to break the joints thereof, as clearly shown in
Figs. 1 and 2. In the smaller end of the horn a is secured a short tube b,
which is larger at its outer than its inner end, and this tube is also composed
of wood or similar fibrous material and is intended to strengthen the smaller
end of the horn, and in practice I secure on the smaller end of the horn a
sleeve ¢, which is preferably composed of metal and which is also intended
.to give strength to the smaller end of the horn and facHitate the attach-
ment of the horn to the machine without injury to the smaller end of the horn.
It will be understood that the general form of the horn may be the same
as other devices of this class, and the larger end thereof may be bell-shaped,
it desired, and the connections of the horn with the machine is made in
the usual manner. By means of our improvement we provide a horn for the
purpose specified which will produce a constant and continuous volume of
sound, in which the articulation will be clear, full, and distinct and which
will not produce the mechanical, vibratory, and metallic sound usually pro- °
duced by instruments of this class as heretofore constructed.”

Claim 2 of the Ruggiero patent (not in issue here) reads as follows:

“2. A horn for phonographic and similar machines, composed of separate
layers of fibrous material, each of sald layers beilng composed of separate
longitudinal strips arranged so as to break joints, and the smaller end of
the horn being provided with a tube of fibrous material which is secured
therein, substantially as shown and described.”

This differs from claim 1, in that the small end of the horn is
provided with a tube of fibrous material.

Claims 1 and 2 of the Cunnius patent are in issue, and read as
follows;
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“1, A trumpet for talking machines, comprising a conically-tapering body
composed of a number of layers, the outer layer being composed of tapering
strips separated by spaces tapering inwardly from the larger end of said
body, a reinforcing-rim surrounding the body at said larger end, and filling-
pleces retained by said rim and extending inwardly into said.tapering spaces.

“2. A trumpet for talking machines, comprising a conically-tapering body
made of layers of tapering strips, the strips of each layer being separated by
spaces tapering inwardly from the larger end of the body and breaking
joints with the strips of the adjacent layer, an outer reinforcing-rim sur-
rounding the body at the larger end thereof, filling-pieces retained by said
rim and extending inwardly into the tapering spaces of the outer layer, and
:au;‘enn'f filling-pieces. inserted in the spaces between the strips of the inner

T,

The patentee says of his invention:

“This invention relates to an improved trumpet for talking machines of all
kinds which combines lightness with strength and resistance against injury
by being dropped or from other causes, always preserving its original shape
and appearance; and the invention consists of a trumpet for talking machines
comprising a conically-tapering body composed of a number of layers, the
outer layer being composed of tapering strips separated by spaces tapering
inwardly from the larger end of said body, a reinforcing-rim surrounding
the body at said larger end, and filling-pieces retained by sald rim and ex-
tending inwardly into said tapering spaces. * * * My improved trumpet
is made of conical shape and of thin strips, preferably of wood, which taper
from the mouth to the inner small end. The body of the trumpet is made of
two superposed layers of tapering strips aa’ the strips a of the inner layer
breaking joints with the strips a4’ of the outer layer, as shown clearly in Fig.
2. The tapering strips are diminished in width toward the smaller end of
the trumpet, some of them being terminated at some distance from the
same, while others run through, so a8 to form a small tubular end & The
small end of the trumpet is surrounded by a layer d of waterproof material—
such as Japan cloth, hard rubber; or other suitable material—which serves
as a handle for the trumpet and also for reinforcing the ends of the tapering
strips at the small end of the trumpet. The outer end or mouth of the
trumpet is reinforced by an exterior rim s of wood or other suitable material,
and the spaces between the exterior strips adjacent the rim are ornamented
by short rounded-off strips or filling-pleces p, that impart a conical edge to -
said strips, and thereby an ornamental appearance to the outer wider end
or mouth of the trumpet. Filling-pieces p’ are also interposed between the
strips of the inner layer in the same manner, as shown in dotted lines in
Fig. 1. The rim r holds the short filling-pieces pp’ and the layers of taper-
ing strips aa’ in position and imparts Increased strength and finish to the
mouth of the trumpet. The filling-pieces form a uniform continuous support
for the reinforcing-rim r, serving thereby, in addition to the rim, for strength-
ening the outer end or mouth of the trumpet. As the trumpet is preferably
made throughout of wood, it acts in the nature of a sounding-board and
transmits the sounds spoken into the same in a better manner than the hard
rubber or other trumpets used heretofore for talking machines and the like.
Besides, the trumpet is more durable, as it can be dropped without injury
or denting of the same, and it is also cheaper than the usual trumpets of
brass and similar material.”

It will be noticed that both claims of the Ruggiero patent are
confined to a horn composed of separate layers of fibrous material, and
that each of the layers is composed of separate longitudinal strips so
arranged as to break joints. It will also be noticed that the patentees
say:

“It will be understood that the general form of the horn may be the same
as other devices of this class, and the larger end thereof may be bell-shaped
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if desired and the connections of the horn with the machine is made in the
asual manner.”

The horns shown in the drawings are made of straight strips made
in a triangular form, and, while the specifications say nothing of a
round horn, I assume one was intended, as Fig. 2 shows this, and, if
not round, it would be difficult for the strips of the one layer to
break joints with those of the next layer. With thin strips of wood
or other fibrous material this form is easily obtained. It is also easy
to see that the patentee had in mind and in fact refers to horns
made bell-shaped at the outer end. This shape is easily obtained with
such material, as is well k.»own, by simply slitting the outer end of the
strip at the large or outer end of the horn, and bending them out-
wardly. The open spaces thus formed are covered and closed by
the next layer made to break joints. Instead of merely slitting,
triangular pieces may be cut out and removed if desired, and the
opening covered by other strips or by the next layer properly cut.

The quotations from the specifications of the Cunnius patent de-
scribe what Ruggiero clearly had in mind, although Cunnius’ horn
is a conically tapering body, but it is made or formed in the manner
already described. He has “a reinforcing-rim surrounding the body
at said larger end (of the horn) and filling-pieces retained by said rim
and extending inwardly into said tapering spaces.” Round peach bas-
kets, common in all markets and groceries, formed of strips of wood
coming together at the small end and fastened or held by a reinforcing
hoop or rim, and also having a reinforcing rim at the large or flaring
end or top of the basket, are so common and well known that, having
seen one, a correct idea of the structure of the Cunnius horn is at
once in mind. True, in the horn the open spaces of the peach basket
structure are closed by other strips, but this is matter of detail merely.
The filling strips of the Cunnius patent may overlap the main strips or
be inserted in the open spaces and glued. You may have two or more
layers, the one structure inserted within the other. Having in mind
the old speaking trumpets of metal and its uses, well known, I fail
to find anything approaching patentable invention in either of the
horns described in these patents, unless it be the putting together of
the strips of fibrous material so as to form a horn composed of wood
or other fibrous material. But this was clearly shown and described
in the prior art, except that one layer was not inserted within another
so as to break joints therewith.

Prior Art.

When the application for the Ruggiero patent was filed, it had five
claims, viz.:

“1. A horn for phonographs and similar machines, composed of separate
layers of fibrous material, substantially as shown and described.

“2. A horn for phonographic and similar machines, composed of separate
layers of fibrous material, each of said layers being composed of separate
longitudinal strips, substantially as shown and described.

“3. A horn for phonographic and similar machines, composed of separate
layers of filbrous materials, each of said layers being composed of separate
!opgitudlna.l strips, and the smaller end of the horn being provided with a
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tube of flbrous material which is secured therein, substantially as shown
and described.

“4, A horn for phonographic and similar machines, composed of separate
layers of fibrous material, and in the smaller end of which is secured a re-
inforcing tube of fibrous material substantially as shown and described.

“5. A born for phonograph and similar machines, composed of separate lay-
ers of fibrous.materfal and in the smaller end of which is secured a rein-
forcing tube of fibrous material, said smaller end being also closed by a metal
sleeve, substantially as shown and described.”

These claims were rejected July 27, 1904, by a communication as
follows:

“This application has been duly examined. It is old in this art to con-
struct a horn or megaphone from a layer of strips of flbrous material. See
Meyers, April 10, 1900, 647,147 (181—27), or Villy, Sept. 29, 19083, 739,954 (181—
27). It 1s not believed that it would constitute invention to multiply the lay-
ers and to make the horn of two or more layers of strips instead of one layer
of strips. The patent of Meyers, cited, and the patents of Merriman April 4,
1899, 622,379 (181—27), and Frost, July 8, 1884, 301,711 (46 Toys sounding),
which discloses sleeves for the smaller end of the horn or megaphone and, it
is beld that it could not constitute invention to make this element of construc-
tion from fibrous material, the acoustic properties of fibrous material being of
course well known. The claims must be rejected for want of patentable in-
vention and novelty in view of the patents cited above as constructed.”

[1] The present claims were then substituted and the idea of
and provision for breaking joints was inserted, and then the sub-
stituted claims were allowed. So arranging that the two layers of
strips break joints seems to have been held a new and novel idea and
a structure composed of two layers of wood, the one layer breaking
joints with the other, seems to have been deemed patentable. Such
structures have been old for more than a century. In the Meyers
patent of April 10, 1900, No. 647,147, which invention the specifica-
tions say “relates to sound transmitters or disseminators for pho-
nographs, megaphones and similar machines; and the objects of the
same are to produce a device designed to be attached to any ordinary
sound-producing instrument and which will project or disseminate
the sound in all directions radially from the instrument,” we are shown
both the straight and bell-shaped horn, which are made of a fibrous
nonmetallic material, and says Meyers:

“As shown in Figs: 8 and 4, the horn or tube which I may use is made
of cardboard or similar light and durable material, and such tubes may
be made to occupy but little space in shipping, and at the same time be
inexpensive and very efficient in use. When thus made, I take a piece of
cardboard and score or crease it at intervals, or a sufficient number of strips
22 of cardboard or similar material and lay them edge to edge and attach
to one or both faces thereof a piece of textile fabric 23 permitting one edge
24 of the fabric to project beyond the outer strip of the series. This edge
may be readily gummed, so that the tube can be readily finished by molsten-
ing the gummed edge and attaching it to the opposite edge to complete the
tube, or I may use other means for securing the edges. These tubes may
thus be shipped flat or folded and can be easily made up by the purchaser.
To make the tubes easily attachable to the reproducer-nipples any suitable
number of spring-fingers 25 may be connected to the small end of the tube,
and a wire ring 26 may be inserted into the large end of the tube to give
the necessary strength to the device, or I may use a flat or flanged ring for




EXCELSIOR DRUM -WORKS V. BORTEL 15

the end of the tube. Tubes made in this way may have a coating of alumi-
num paint or bronze to give them a metallic luster. I have found that
tubes or horns made of a non-metallic material have a tendency to obviate
the screeching sound so common in phonographs, and, besides, their lightness
in weight makes them particularly @eslrable for my purpose.”

It thus appears that the objections to the metallic horn were well
known, and that it was also taught by Meyers that the use of a fibrous
material such as cardboard would do away with these objections.
His horns were bell-shaped as well as straight and composed of “a
sufficient number of strips 22 of cardboard or similar material” placed
edge to edge and united by strips or a covering of some textile fabric.
He inserted a wire ring 26 in the large end of the horn to give the
necessary strength, or he says, “I may use a flat or flanged ring for the
end of the tube”; also, “tubes made in this way have a coating of
aluminum paint or bronze to give them a metallic luster,” In Meyers,
instead of using two or more layers of fibrous material, the one within
the other and breaking joints, a layer of textile material was used,
glued on, which covered the joints of the cardboard strips. This
horn had the advantage of being collapsible, the rings mentioned, when
in place, holding the frame rigidly in position. It is obvious that a
substitute of ‘wood or other fibrous material would have served the
same purpose as the textile fabric, except its use would have made
the horn noncollapsible. I do ‘not think the substitution discloses
patentable invention. :

In patent to Villy, No. 739,954, dated September 29, 1903, he shows
and describes a bell-shaped horn in his cut, and says:

“I make the end a of trumpet-like or curved configuration with an enlarged
outer end and a smaller end at the interior of the conoidal-like form. I
make this enlarged and trumpet-like device by employing a series of strips b

of paper, wood, linen, or other preferably flexible material, the foundations
of which I prefer to make of linen or the like,” etc,

Also: -

“The outer ends of the segmental-like strips I prefer to protect by a bent
or turned over edging d of metal making the connection rigid by pressing a
portion of the strip of metal or other binding material into the edge of the
paper or the-llke foundation.” :

In the patent to Merriman of April 4, 1899, No. 622,379, he says:

“The body portion of my megaphone consists of a conical tube 2 of the
usual or any approved construction it belng ordinarily made of leather,
board, chemical fiber board or analogous material. * * ¢ At the opposite
or large end of the body portion of a megaphone it has been customary to
attach a stiffening and strengthening rim of wood or metal.”

He also describes his rim. At the small end he has a metallic
tube which is made “of such size and taper that it will fit closely
around the small end of the body portion 2.” The parts are assembled
by slipping the one within the other. The body of this horn is not
double its entire length, but there is clearly suggested a horn of more
than one layer of material especially when made of strips. The
patent to Sheble of May 10, 1904, No. 759,639, describes the objection
to metal horns fully, and overcomes, or seeks to overcome, same by
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covering the horn of sheet metal with a woven fabric, same being
glued to the metal portion.

The patent to Hogan of May 7, 1901, No. 673,396, shows a horn
or trumpet for phonographs, the main body of which is made of a
sheet of celluloid, ising glass, gelatin, or the like; “the sheet being
so cut that when its edges are brought together it takes the required
shape.” “The outer or layer end of the trumpet thus made is slightly
flared. * * * A collar or bell D, of sheet metal is employed to
form the finish or outer end of the trumpet,” and this bell portion
has a sleeve or extension, and the body portion is slipped through
this so that the one shuts or closes upon the other.

The patent to Smith of March 6, 1900, shows and describes a horn
in this art made in tapering sections fitting one within the other
successively, and having a flaring bell-shaped end. These sections
are made of sheet metal or other hard substance (might be of wood
or cardboard), and the elbow of the horn is connected with the tubular
end-of the reproducer through “a sleeve or lining of fibrous or hard
but practically nonresonant material whereby all metallic, foreign, or
rattling sounds of the machine are eliminated from the amplifier.”
He also says the large end section or bell portion may be of metal,
in which case he prefers'to interpose a tubular lining. The prior art
clearly taught the ‘construction of horns of this description made
of strips and also of sections of wood, cardboard, and the like material,
and also taught the reason for the use of such material. It also
taught the construction of same with a bell-shaped end. It taught
the double construction, one part within another, and also the rein-
forcing rings to maintain the strips in place. Prior publications taught
the construction of a horn with a series of layers of thin wood or
veneer glued together, and this was practiced long before the patents
in suit were applied for. The prior art did not point out specifically
the construction of the patents in suit, or state that a horn made of
thin strips of fibrous material suitably cut and glued together might
be reinforced and strengthened by building another on the outside
with the strips thereof so arranged as to break joints with those of
the first, as we would lay shingles on a house or double board a barn
or other structure.

August 17, 1901, one John C. Zeigenborn filed an application for a
patent, in which he said:

“As shown in the drawings the horn A is preferably composed of an inner
layer of veneer e, an outer layer b, and an intermediate layer ¢, although any
desired numbers of layers may be used. In constructing the horn, the sheets
of veneer are cut into trlangular shape, substantially as shown in Figs. 3, 4,
and 5, and wrapped successively around a suitable conical-shaped form (not
necessary to be shown), and securely glued together. The meeting edges of
each layer are beveled and lapped to effect a tight and firm jJoint as indicated
at d in Fig. 2. * * * The inner lJayer ¢ and intermediate layer ¢ are
composed of comparatively soft wood, preferably white wood, and the outer
layer b is composed of harder wood, preferably mahogany. The inner and
outer layers have their grains extending lengthwise of the horn, and the in-
termediate layer has its grain extending transversely as will be seen by
reference to Figs. 3, 4, and §5.”
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He made and amended claims accordingly:

“g. As an improved article of manufacture, & horn for phonographs and
analogous sound-reproducing machines, consisting of a conical shell com-
posed of an inner and .an outer layer of veneer, each disposed with its grain
extending lengthwise the hornm, and an lntermediate layer disposed with its .
grain extending transverse the horn, the inner and intermediate layers being
of one kind of wood and the outer layer being of another kind as set forth.
e 8 @

“10. A horn for phonographs and analogous sound-reproduclng machines,
comprising a plurality of conically bent sheets of veneer united telescopically
and contighously, sald sheets each having its meeting edges beveled and
lapped one upon the other and securely united, and bands surrounding the
ends of the horn to securely bind the sheets together substantially as de-
scribed.”

This application was denied on the prior art.

[2] With this prior art before me, it is impossible for me to see
any patentable invention disclosed by the improvements in this art, if
any, by either of the patents in suit. The application was denied until
the feature of breaking joints in the successive layers of wood was
introduced. That this did not introduce patentable novelty, or even
novelty of any kind into this application, has been decided in this
circuit. Brunswick-Balke-Collender Co. v. Phelan Billiard Ball Co.,
79 Fed. 85, 87,24 C. C. A. 451. The syllabus is as follows:

“The Collender patent, No. 228,879, for a pool-ball frame with rounded in-
terior and exterior corners, and made of layers of wood bent into triangular

shape, and glued or fastened together, the layers preferably breaking joints,
18 void, as being the result of mere mechanical skill. 76 Fed. 978, affirmed.”

The court said:

“The second claim i8 for a frame of curved or rounded corners, and made
of a series of layers or veneers of wood, glued or fastened together, and
bent into triangular shape. Preferentially, the ends can be joined together
at different places on the frame, 80 a8 to break joints and secure greater
strength. The novelty, in addition to the rounded corners, consists in the
ﬁethod of construction, whereby additional strength is imparted to the frame.

would bardly be claimed that the described mode of construction by layers.
of wood joined together is a new method of making any wooden article
or structure, but it undoubtedly was a new method of making this article;
and it made the frame stronger, and less liable to crack or to be strained
at the corners. In like manner, the iron curve of the wagon reach in Hicks
v. Kelsey, 18 Wall. 670, made a better, more durable, and more solid wagon
reach than the pre-existing reach, which had a wooden curve, with or with-
out strengthening straps of iron. But these advantages, the court thought,
resulted from superiority of construction, and were the product of mechanical
judgment In regard to the use of materials. The improvement in this case
is of the same mere mechanical character. The decree of the Circuit Court
is affirmed, with costs.”

Within well-known rules of construction these patents, in view of
the prior art and publications, are and must be limited to the precise
construction shown and described. So limited, thxs defendant or these
defendants do not infringe.

Defendants’ Horn,

. The defendants’ horn proper is made of a single piece of thin wood
or cardboard or other like materxal so cut or slitted at its outer or bell-
190 F—3
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shaped end that the slit portions may be bent or curved outwardly to
form the bell shaped portion. In so cutting or slitting triangular pieces
may be cut out entirely. These open spaces, when the main body is
bent into shape, may be filled by triangular sections glued in, or first
filled in this way, and then another or added section may be glued
on in such position as to break joints thus adding to the strength
of the horn. But this is mere mechanical skill well known and, as
seen, held by the Circuit Court of Appeals in this circuit, Wallace,
Lacombe, and Shipman, to fall short of patentable invention even if
a new mode of construction as applied to the particular art as it was
in that case. The probability is that those judges had seen a house
covered with wooden shingles breaking joints so as to shed water
and at the same time bind the roof more firmly as one whole; or a
barn boarded in the ordinary manner with batten strips added, cover-
ing the cracks between the boards put on side by side, so as to break
joints with the foundation boards nailed to the framework; or a
brick or stone wall where masons for centuries have so laid the stone
and brick as to break joints, and thus bind and prevent the wall
from falling to pieces. Fig. 4 of Meyers patent of 1900, No. 647,147,
plainly shows this idea of breaking joints, although the one layer was
of cardboard and the other of some textile fabric. So to fill in a
triangular space with a triangular piece of wood or metal of suitable
size 1s not, to my mind, such a discovery in this century as to entitle
one to a patent for so doing and applying it in this particular art.
It may have been entirely new to Ruggiero and Cunnius and the
examiners in the Patent Office, but was old in this art and old in the
mechanical art generally, especially carpentry and cabinet making, so
old that an intelligent court should take judicial notice of it. In any
event'it is so proved in this case.

The application for the Ruggiero patent was filed June 24, 1904,
and that for the Cunnius patent October 11, 1904, and there is no
proof carrying the date of their discoveries, alleged inventions, back
of those dates respectively. From 1900 to 1907 John C. Zeigenhorn
was engaged in the manufacture of wooden horns of this description
and for use in this art at Syracuse, N. Y., and in 1907 he sold out
his business to these defendants. Commencing in 1901, Zeigenhorn,
defendants’ predecessor in business, made and sold wooden horns for
use in this art of three-ply veneer and some of two-ply with the
joints of the layers overlapping or broken; that is, the ends of each
layer where they came together were beveled so that one beveled end
overlapped the other beveled end. The joints of the one layer were
at a different point from the joints of the next layer. In other words,
the different layers broke joints with each other. He also added to the
horn proper veneer strips on the outside and his horn had a bell-
shaped end—small to be sure—but this goes to degree only. "He
also made a horn composed of separate longitudinal strips so arranged
as to break joints. (See Exhibit Zeigenhorn No. 3.) The
Exhibit Zeigenhorn No. 1 is made of three layers of wood or fibrous
material, tapering strips of light and dark wood, and these break
joints as an examination of the exhibit shows. He also had a wooden
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rim on the outer or large end of these horns. All is plainly’ shown
by the evidence of Zeigenhorn, Andrew S. White, Ross L. Andrews,
and horn Exhibits 1, 2, and 3 made by Zeigenhorn as well as by Fig.
2 of Zeigenhorn’s application for a patent. To give additional
strength, Zeigenhorn so cut his wooden veneer as to have the grain of
the wood extend lengthwise in the inner and outer layers and trans-
versely in the intermediate layer. These horns were all round, and
had a small tubular end for connecting the horn proper with the
machine. The strips of Meyers and Mitchell extending from end to
end of the horn and with the overlapping fabric forming the main body
of the horn and the strips of Villy extending the entire length of the
bell portion of his horn and the construction of Zeigenhorn are sub-
stantially identical with that of the patents in suit. There is change
of form and degree, but not of principle of construction.

Hence, taking the horn made and sold by the defendants and com-
plained of here, we find that it follows the prior art, excluding
Ruggiero and Cunnius, substantially and closely, except that its longi-
tudinal strips do not extend the entire length of the horn as is the
case in some of the prior art. In both Ruggiero and Cunnius they
describe, show, and claim a horn made of strips which extend the
entire length of the body of the horn proper. Ruggiero is a sub-
stantial duplication of what Zeigenhorn, defendants’ predecessor in
business, was making and selling in 1901, 1902, and succeeding years,
and long before Ruggiero applied for his patent. The enlargement
of the outer end of the horn in the manner shown by Cunnius does
not ‘disclose patentable invention in view of the prior art and anal-
ogous arts. The horn now made by defendants is not made up of
strips running substantially the entire length of the horn, and, even
if Ruggiero and Cunnius disclose patentable invention, in view of the
prior art, they are confined to what is shown and described, and de-
fendants do not infringe. In view of the prior art, they have the
right to make the bell portion by slitting and inserting and making
same of two or more layers. And, as we have seen, they do not in-
fringe by making these layers break joints as the ordinary mechanic
would do. I have not referred to the ornamental features of either
horn. Neither Ruggiero nor Cunnius have a design patent. Naturally
they would so cut and shape the strips as to make the horn attractive
in appearance if possible. Defendants have the right to do the same
thing even if they copy the shape of the Cunnius horn. It is not
enough that a thing should be new in the sense that the shape and
form in which it is produced or put on the market should not have
been known before, and that it should be useful, but it must under
the Constitution and patent laws amount to an invention or a dis-
covery. Hill v. Worster, 132 U. S. 693, 10 Sup. Ct. 228, 33 L. Ed.
502; Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct. 1042, 29 L. Ed.
76. As stated, we have no new idea or principle or discovery as
distinguished from mere mechanical skill in either Ruggiero or Cun-
nius. No new function performed; no new or improved result.
Simply a change of form to an extent perhaps, and to an extent,
in some details, a thange in mechanical construction (but nothing
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new in the mechanical art). This is not invention. Atlantic v. Brady,
107 U. 8. 192, 2 Sup. Ct. 225, 27 1. Ed. 438, and numerous cases.

I hold in view of the prior art that the patents in suit are invalid
as failing to disclose patentable invention, and that, conceding validity
and giving to them the very narrow and limited construction to which
they are entitled, defendants do not infringe.

There will be a decree dismissing the bill, with costs.

JOHNSON v. JOHNSON.
(Circuit Court, D. New Jersey. September 11, 1911))

1. PATENTS (§ 240*)—INFRINGEMENT—IMPROVEMENT PATENTS,
‘Where a patent sued on and one alleged to infringe are not pioneer pat-
ents and do not embody a primary invention, but are both only for im-
provements on the prior art, and defendant’s machine can be differenti-
ated, the charge of infringement cannot be maintained.

24([)13‘(}. Note.—For other cases, see Patents, Cent. Dig. § 879; Dec. Dig. §

2. PATENTS (§ 328%)—INFRINGEMENT—TENNIS COURT MARKER.

The Johnson patent, No. 850,936, for an improvement In tennis court
markers, is an improvement patent only, aund, if conceded invention over
prior structures, must be narrowly construed, and is not infringed by the
machine of the Johnson patent, No. 929,597.

In Equity. Suit by William A. Johnson against Adolph Johnson
for infringement of letters patent No. 850,936, granted April- 23,
1907, to complainant, for improvement in tennis court markers.
On final hearing. Decree for defendant.

E. W. Marshall, for complainant.’
Ewing & Ewing (George H. Gilman, of counsel), for defendant.

RELLSTAB, District Judge. The complainant is the patentee.
In his application for such letters patent he declares the object of
his invention “is to provide a simple and efficient apparatus for
marking lines upon a surface, such as a tennis court, football field,
etc.” - Claims 2, 4, and 6 alone are involved in this suit. They are
as follows: :

“2. A receptacle, a running-gear therefor, a brush and a flexible connection
between the receptacle and the brush.”

. “4, A wheeled receptacle adapted to be moved across a surface, an outlet
pipe, a brush associated with said pipe, the brush being arranged to bear
upon said surface, and means for producing a constant pressure qf said brush
upon the surface.” .

“6. A wheeled receptacle, a handle therefor, an outlet valve connected with
sald receptacle, a brush, a hollow flexible connection between the valve and
the brush, and means for operating said valve from the handle.”

The alleged infringing machine is made under letters patent No.
929,597, issued to defendant July 27, 1909. The applications for
both these patents encountered opposition in the Patent Office.
The claims of complainant corresponding to those in suit, with-

*For other cases see same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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others, were rejected on Jakob, No. 776,329, November 29, 1904.
Subsequently claims 2 and 6, without amendment, and claim 4,
after inserting “constant” before “pressure,” were allowed. De-
fendant’s claims were rejected on complainant’s patent, but after
reconsideration were allowed without amendment.

The defenses are the usual ones of invalidity and noninfringe-
ment. A number of patents were set up as anticipations. Only
two, however, were discussed and relied upon at the argument:
British patent No. 14,837, granted to Frank S. Mitchell in 1892;
and the Jakob patent, already mentioned. These four devices all
employ a tank to hold the marking fluid, mounted on a wheeled
carriage easily moved over the surface to be marked; an outlet
pipe attached to this tank, which leads to the marking element;
and valves in the outlet pipe to control the passage of the fluid.
The alleged invention in each of these devices subsequent to Mitch-
ell's is confined to the marking element and the means of carry-
inﬁ‘the fluid to it from the tank or receptacle.

he prior art showed that the marking was done either by scat-
tering a dry material onto the ground, or, when liquid was used,
prior to the advent of the Mitchell patent, impressing it on the
ground by rolling a wet tape or wheel rim over it. The Mitchell
device—the pioneer, so far as disclosed by the record—introduced
the use of a circular or flat brush as the marking element. The
marking fluid passed from the tank into the brush through an out-
let tap, and on and into the ground to be marked by bringing the
extremities of such brush into contact with such surface, and keep-
ing it in regular contact therewith, by the assistance of a spring
so placed as to bear downwards upon the stock of such brush.
Mitchell, in setting forth the prior art, stated:

“Hitherto in such markers it has been generally customary to lay down
the marking liquid by means of a traveling band or revolving wheel.”

And in stating his invention, its purpose, and the method of
operation, he said:

“This invention consists essentially in constructing the marker with a re-
volving or other brush which will force the marking liquid well into the
ground over which it travels, the brush being held in contact with the ground
by a spring or weight. * * * The marking liquid is applied to the per-

. iphery of the brush as it rotates by the tap @, this tap is provided with a
lever g attached or connected to the chain or cord F so that when the brush
is raised out of contact with the ground the tap is at the same time shut off
and the flow of the liquid stopped.”

Referring to his flat brush, he said:

“Instead of a circular rotary brush, a flat brush H may be used, to which
the marking liquid is supplied from a tap in the tank or container as before
preferably through the center of the brush by it being made hollow. The
brush H can be formed as part of the tap G’, as shown; the raising of the
brush serving to close the tap. The brush- H is held against the ground with
the desired pressure by the spring F and may be lifted by the chain H. The
action of the brush in applying the marking liquid is to force it in amongst
the roots of the grass or the pores of wood, stone, or other material forming
a floor, and so render the marking more durable than when merely lald
Hghtly upon the surface, as is usually the case.” .
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The idea of forcing the liquid well into the ground is also ex-
pressed in his first claim, and the means used were well adapted
to carry out such idea. oo

The Jakob device was patented 11 years later, and, judging by
the language employed in stating the changes contemplated by
such device, seemingly in ignorance of the British patent, employs
an elbow discharge pipe to conduct the liquid from the tank to
the brush. The patentee in this connection said: -

“This elbow pipe is provided with a suitable globe valve 14, and upon the
lower end of sald pipe is secured an adjustable telescopic section of pipe 15,
which is held in its adjusted position by screws 16 16, carried by said pipe
12. * * * Ap angular brace 19’ is employed to steady and support the
pipe 12, said brace being conmected to the base of the tank and to pipe 12.
# » % The pipe 15 (telescopic) is adapted to be adjusted, whereby the
brush will have a sufficient bearing upon the ground to thoroughly apply the
marking material thereon, and this marking material is adapted to percolate
through the block 19 into the flexible parts of the brush, from where it flows
to the ground and is thoroughly applied by said brush.”

The record shows that the Jakob machine was used in the mark-
ing of lawn tennis courts, and that it worked satisfactorily.

The Mitchell brush, as noted, is held in close contact with the
surface by the aid of a spring, while that of Jakobh by a telescopic
pipe which, though adjustable, is held tight by screws when the
marking it to be done. The only flexibility, therefore, in the mark-
ing element of either of these devices, consists in such flexing as
takes place as the brush contacts with the surface. "

This was the state of the art when the complainant patented
his device. He was chargeable with knowledge of all that was
taught and recognized by the Mitchell and Jakob patents. His
claims are to be read in the light of his disclosures in the specifica-
tions, and tested and construed by the state of the art. Complain-
ant’s device has a valve connecting the outlet pipe with a flexible
tube through which the marking fluid is conveyed to a brush. This
brush is so mounted that, when the device is in use, it bears on
and trails along the surface to be marked, and may be pressed
against such surface by means of a supporting arm under spring
tension. The patent in this behalf states: .

“In the bottom of the tank is an outlet 20, to which a valve 21 is connected.
A flexible tube 22 is connected to the opposite side of this valve. 23 is a
lever connected to operate the valve 21. This valve-lever i1s connected with
an operating-rod 24, which is carried up to a point near the handle 18, where
it may be bent, as shown at 25, to facilitate its manipulation. A fixed stop
26 is provided on the frame 11, in the path of movement of the valve-lever
23, to limit the movement of the latter lever when it has been pushed over to
close the valve 21. An adjustable stop-piece 27 is shown on the other side of
valve-lever #3, which is arranged to limit the movement of the lever when it
has been pulled over to open the valve 21. Screws 28, extending through a
slot in the stop-piece 27 and into the frame 11, are provided for the purpose
of setting the stop-plece, and thus adjusting the amount of the maximum
opening of the valve 21 to a pre-determmined degree. 30 designates a bracket,
which is attached to the lower part of the frame 17, and to which a support-
ing arm 82 is pivoted at 81. To the under side of one end of the supporting
arm 32 an ordinary flat paint brush 88 may be clamped by means of a screw
84. The flexible outlet tube 22 is led to a point near this end of the support-
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ing arm and may be attached thereto. 4 designates a surface upon which
this apparatus is to be used. It may be seen that the brush 33 is arranged to
rest upon and to be drawn over this surface. It may be arranged to do this
by its own weight. I prefer, however, to provide an arrangement which I .
will now describe for increasing the pressure of the brush 33 upon the sur-
face A. A tension-spring 36 may be connected to the supporting arm 32 at
the opposite end from that to which the brush is attached. A regulatin
screw 37 in the arm 32 may be provided-to limit the upward movement o
this end of the supporting arm, and a lock-nut 38 may be used in conjunc-
tion with this screw to hold it in place after it has been set in the desired
position. 389 designates a guide which I sometimes use to prevent any lateral
movement of the supporting arm 32 and the brush 3$3.

“The operation of this apparatus is obvious. A suitable marking fiuid is
placed In the tank or receptacle 10. The surface to be marked off may be
laid out with strings to act as guides, and the apparatus may be pushed
along with its forward wheel following these guide-lines. The valve 21 may
be opened by a8 movement of operating-rod 2j, when the marking fluld will
pass down through flexible tube 22 to the brush 33, which will spread it upon
the surface as desired. The lower part 35 of the end of supporting-arm 32
which holds the brush may be suitably grooved to feed the marking fluld
evenly to the brush. The brush may be of any desired width. The marks,
which T have, according to common practice, called ‘lines,” for laying off a
lawn tennis court, are two inches in width. A wider or a narrower brush
may he used for wider or narrower lines. * * * While means are pro-
vided for causing the brush 88 to bear upon the surface to be marked, the
flexible outlet pipe 22 and the spring 36 are so arranged that the brush will
he raised hy any lumps or projections and will not gouge into a surface such
ar an athletic fleld. Another of the many advantages of this device is the
eare with -which the brush may be removed, to be cleansed or to be replaced
by another brush. The operator may at will vary the flow of the marking
fluid to the brush, and may, of course, shut it off entirely. A hook 40 may
be provided to hold the brush off from the ground when the apparatus is not
in use, or Is being moved about over surfaces which are not to be marked.”

Generally stated, Mitchell’s device differs from the two patents
mentioned in two particulars: First, while the brush of the earlier
patents contacts the ground rigidly at right angles thereto, that
of complainant’s touches the surface slantingly—an oblique angle;
and, second, that it trails along the surface as the carriage moves
over the ground, rising and falling and adapting itself to such
irregularities as are ordinarily found in the surface of the ground.
This dissimilarity in structure is not accidental, but purposely to
effect such flexibility in complainant’s marking element.

Complainant says that the essence of his invention is the em-
bodiment of the principle of “floating” the marking fluid onto the
surface over a marking element, as distinguished from “brushing
out” or scrubbing such fluid into the ground to be marked, and
that the patent discloses the apparatus for doing that. Complain-
ant concedes that the prior art shows devices for “brushing out”
or scrubbing, but contends that this was unsatisfactory, as employ-
ing the wrong principle, and that floating solved the problem, and
that he was the first to discover that it would. The patent in suit
does not say anything about floating, nor anything to indicate that the
problem intended to be solved was the floating or running on of
the liquid, as against the brushing it on or into the ground. His
description shows that the fluid passes into a brush which was to
contact the surface to be marked. The patent in this behalf states:
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“It may be seen that the brush 33 is arranged to rest upon and to be drawn
over this surface. It may be arranged to do this by its own weight. I pre-
fer, however, to provide an arrangement * * * for increasing the pres-
sure of the brush 33 upon the surface A.”

And on referring to the action of the fluid it states:

“The marking fluld will pass down through flexible tube 22 to the brush 33,
which will spread it upon the surface as desired.”

And claim 4, consistent with this idea, points out that the brush
is to bear upon such surface, and to be kept in contact therewith
by constant pressure. In referring to the advantage of his device,
patentee makes no reference in his patent to the benefit of floating
the material on, as against the “brushing out” over or scrubbing
into, the ground, but contents himself in pointing to the flexibility
of the means employed by him in marking the surface. It states:

“The flexible outlet pipe 22 and the spring 36 are so arranged that the

' brush will be raised by any lumps or projections and will not gouge into a
surface such as an athletic fleld.” °

In his communication to the Commissioner of Patents, asking
for a reconsideration of his rejection of certain of the claims, the
patentee makes no reference to the principle of “floating” now
said to be the essence of his invention, but accentuates such flex-
ibility of his means for marking and its automatic adaptability to
any irregularities in the surface, calling attention to the fact that
Jakob’s device—the cited anticipation—held the brush rigidly
against the surface, and that it could not adapt itself to irregularities
on the surface, and that it was absolutely worthless, as it plowed
into such surface and destroyed it for tennis court purposes.

The record presents no evidence showing that before the patent-
ing of the defendant’s device complainant made any claim that
floating was the essence of his invention. In the circumstances
it would seem as if the contention of complainant was an after-
thought, and for the purpose of meeting the teaching of the de-
fendant’s device, which is not capable of producing any marking
save by floating the material onto the ground. Rigidity in the
means employed in the prior art, rather than “brushing out” of
the material over or into the ground, was the point of attack in
constructing the complainant’s device, and overcoming the objec-
tionable plowing or cutting into the surface by such rigid means,
rather than the supposed defect arising from such brushing in,
seems to have been the object sought by complainant’s device.
True, the capillary action of the bristles of complainant’s brush ad-
mits of a floating; but such floating as takes place when they touch
the ground will be accompanied with a more or less brushing effect.
Complainant’s claims, read in the light of his own description and
subsequent argument addressed to the Commissioner of Patents
to overcome the reference to Jakob, negative the suggestion that
the dominant or even prominent idea of the patented device was
the floating of the material, as distinguished from the “brushing
out” effect. Flexibility in the marking element is the dominant
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idea, and that, and not the floating operation, is the principle which
must engage our attention as we determine the place complain-
ant’s patent has in relation to the prior art, and whether defend-
ant’s device is an infringement.

Mitchell being a pioneer in this art, his device would be entitled
to a more generous range of equivalents than could be accorded
to complainant as against defendant, for at best complainant is
but an improver. Mitchell was not cited against complainant in
the Patent Office. His invention clearly taught how to conduct a
marking liquid from its container to the surface to be marked
by the use of outlet pipe, valves, and brushes, and how to keep
such brush in contact with the surface by means of a tension
spring. True, his purpose was to rub the material into the ground,
and his device is.designedly constructed to accomplish that pur-

ose.. But one who preferred a laying on rather than a brushing
in of the material would find all the instruction needed in the Mitch-
ell device. Greater flexibility alone would be required to ac-
complish this. A brush, according to the texture of the bristles,
is more or less flexible, and, to secure a decided rubbing effect,
such flexibility would not only have to be minimized, but means
provided for keeping the brush constantly in close contact with the
surface. Normal flexibility not being desired by Mitchell, who
preferred a rubbing into rather than a brushing over, his brush
was positioned at right angles to the surface and held rigidly there-
to by a tension spring. Where normal or greater flexibility is the
desideration, a modifying of the Mitchell device, by changing the
position from a right to an oblique angle, would be an obvious first
step to an ordinarily skilled mechanic familiar with such device,
and the changing of the form or quality of the brush, and whether
to trail lengthwise or crosswise on the surface, would be a mere
matter of mechanical adjustment.

Complainant concedes that all the elements of his claims are
" old, and that the claims in suit will read on the Mitchell structure.
He contends, however, that the combination is new, and that his
structure is so radically different in principle from the Mitchell
device that it is not anticipated by the latter, notwithstanding that
the general wording of his claims cover the Mitchell structure.
To my mind there is no such difference between these structures
as to save the anticipation. Assuming, however, that the improve-
ment sought and attained by the complainant in his structure is
a sufficient advance on Mitchell to avoid anticipation, I am sat-
isfied that defendant’s device does not infringe.

[1] Both complainant and defendant are but improvers, and the
presumption arising from the allowance of defendant’s patent after
rejection on complainant is at least as strong in favor of nonin-
fringement as the presumption that complainant did not infringe
on Jakob. The law is well settled that where the patents sued on
are not pioneer patents, and do not embody a primary invention, but
are only improvements on the prior art, and defendant’s machines
can be differentiated, the charge of infringement cannot be main
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tained. Kokomo Fence Mach. Co. v. Kitselman, 189 U. S. 8: 23
Sup. Ct. 521, 47 L. Ed. 689. Defendant’s device is substantially
different in its mode of operation from complainant’s. It employs
a rigid vertical pipe projecting from the tank, containing a con-
trollmg valve, carrying a horizontal nozzle at its lower end, with
holes in its under side. To the forward side of such nozzle a
ribbed trough is hinged, which extends rearwardly and down-
wardly under the nozzle, so that the rear end trails on the ground.
By these means the marking fluid is carried from the tank to the
.trough, and f;'om there run or floated onto the surface of the
ground; the ribs and the side elevations of the trough preventing
the fluid from running over its sides.

[2] The defendant in his patent explains his device and its opera-
tion as follows: . ‘

“Depending from the receptacle is a rigid pipe 9 containing a controlling
valve 70 and supporting at its lower end a nozzle 11. A trough 12 is hinged
to the forward side of the nozzle and extends rearwardly and downwardly
under the nozzle so that the rear end trails on the ground. A series of par-
titions 13 13 divide the trough into a plurality of channels, and the nozzle is
provided with separate orifices 14 14 so located with respect to the channels
that each delivers the marking fluid into a different channel. * * * In
the operation of marking & tennis court the apparatus is held at about the
angle illustrated, and propelled over the line to be marked with the valve
open and its controlling rod latched in the gage notch which is found to give
the proper flow for the desired strength of mark. In marking where the
ground is not level, but is lower at one side than the other, the partitions be-
tween the channels in the trough prevent any flow on the downhill side in
excess of the flow on the other side. The trough also serves as a shoe to
smooth the ground ahead of the deposit, and the fluid does not touch the
ground until the trough has entirely passed, so that wet, loose earth under
the fresh mark will not be stirred up and the clearness of the mark impaired.
‘When it becomes necessary to back the apparatus, as in bringing it into place
to mark a second line, the valve is closed and the trough is lifted clear of
the ground without removing either hand from the hand-piece.”

In all the complainant’s claims the brush is an element; in fact,
the important element. It, as well as the connection between it
and the tank, presents flexibility. Without the brush his patent
would not show an operative combination. Defendant’s device
does not employ a brush, and there is no capillary action in the
function of his marking element. In his device the marking fluid
runs rearwardly upon a metal trough, having an impervious bot-
tom with side elevations, preventing the fluid from running over
the sides. This trough, pitching downward toward the rear, car-
ries and floats the liquid onto the surface to be marked. It has
flexibility, but not because of any spring, or any yielding of any
of its parts when it contacts the ground, but because of its being
hinged to the outlet pipe. Complainant’s claims are all for a brush
broadly; but he admits that, in order to obviate the brushing-in
effect, a thin brush should be used.

As to claim 2 complainant’s expert admits that the only novel
feature “is the use of a flexible connection in combination with the
brush; the brush being in certain relation to the flexible connec-
tion and the surface.,” This expert’s contention that the “flexible
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connection between the receptacle and the brush” of claim 2 is
not the hollow tube 22, but the pivoted arm 32, is not borne out
by the specification; but, if it were, it would be void as anticipated
by Mitchell. The arm 82 is not such flexible connection, but the
means provided for the support of the brush, and through which
the constant pressure on the brush is transmitted from the tension
spring 36. The only flexible connection described in the specifica-
tion is the hollow tube 22 that leads the liquid from the receptacle
to the brush. Any other interpretation of this phrase would bring
the specification and claims within the denouncement of the patent
statute, which commands the inventor to file a written description
of his machine and the manner of constructing it in such clear and
exact terms as to enable any person skilled in the art to make and use
it, and to particularly point out and distinctly claim the part or
combination which he claims as his invention, and render the claim
void for ambiguity. Defendant’s device does not employ a flexible
tube or pipe as the connection between the receptacle and its mark-
ing element, and the hinged trough is not the equivalent of either
complainant’s brush or flexible tube connection.

Claim 4 introduces an outlet pipe and means for producing a
constant pressure of the brush upon the surface as additional ele-
ments of the combination. The latter element is the spring-ten-
sioned arm 32 supporting the brush 33, and which is pivoted to
the bracket 30 attached to the lower part of the frame 11, and which
tension spring 36 is fastened to the under side of frame 1/ imme-
diately to the front of the tank, and also to such supporting arm
at the end opposite to the brush.

As already noted, the word “constant” was inserted into this
claim to overcome the reference to Jakob, but this brings it within
Mitchell. A distinction is to be made between the constant pres-
sure, as shown by complainant’s specification, and that rigid or
unyielding pressure shown in Jakob’s; but the pressure produced
by complainant’s contrivance is identical with that of Mitchell’s.
This is admitted by complainant’s expert, who says that in view
of Mitchell it was not new to produce a constant pressure of the
brush upon the surface to be marked. In addition, defendant’s
device does not use any means to produce such a pressure as is
to be termed constant within the meaning of complainant’s claim.
. Complainant’s expert’s contention that the loosely mounted rod

-on defendant’s device pivoted to the trough, and which runs up
from there along one side of the handle, is the equivalent of com-
plainant’s tension spring, is too attenuated to require more than
passing notice. This rod is designed to raise the trough from the
ground when desired, and nowhere in the patent is there any indi-
cation that a constant pressure was desired or achieved. True,
when this rod is not actually drawn up, it will add its own weight
—five ounces—to that of defendant’s marking element—trough—
and to that extent add to the trough’s pressure upon the surface.
But that is due to gravitation, which draws the mass downwidrd,
and is not an equivalent of a tensed spring designed and adjusted

* .
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to force the mass downward and to prevent the bounding upward
of the marking element as it encounters an obstruction in its path.

In claim 6 the only additional element necessary to be noticed
is the “hollow flexible connection between the valve and the brush.”
This is the hollow tube 22 referred to in considering claim 2, and
what was there said is applicable here. Complainant’s expert, in
seeking for an equivalent in defendant’s device for this element,
pointed to the front portion of the trough as performing the func-
tion of the hollow flexible connection of this claim. As he admit-
ted, however, that this was neither flexible nor hollow, further
discussion of the contention concerning this claim is unnecessary,
as without such attributes, because of the slight range of equiva-
lents allowed, neither equivalency of such element nor its infringe-
ment is established. A

Defendant’s device infringes none of the claims in suit. Con-
sidered as a whole, the claims are not infringed, because no brush,
the essential element in all of them, nor its equivalent, is used in
defendant’s device. Treated separately, defendant’s device does
not infringe claims 2 and 6, because it does not employ the element
of a flexible tube or hollow flexible connection, or their equivalent;
nor claim 4, because it does not use a spring tension to exert a
constant pressure, or its equivalent.

The question of the validity of complainant’s patent not being
necessary for decision, the decree will be limited to a dismissal of
the bill on the ground of noninfringement, in compliance with the
rule that patents should not be declared invalid unless the case
admits of no other disposition, and which, in my judgment, should
control the courts of first instance, ’

HURD et al. v. WOODWARD CO.
(Circuit Court, N. D. New York. September 11, 1911.)

PATENTS (§ 327*)—SUIT FOR INFBINGEMENT—EFFECT OF PREVIOUS CONFLICT-
ING ADJUDICATIONS.

While a decree of a Circuit Court in an infringement suit against the
manufacturer of an alleged infringing article, holding the patent invalid,
not appealed from, protects the defendant therein from further suits for
infringement of such patent, it affords no protection to its customers or
purchasers from them of articles subsequently made by such defendant
which infringe the patent, if valid, in vending or using the same, where
its validity has been adjudicated by other decisions, atirmed by the Su-
preme Court of the United States.

[Ed. Note—For other.cases, see Patents, Dec. Dig. § 327.*

Operation and effect of decision in equitable suit for infringement, see
xéote to W?tlnghouse Electri¢c & MIfg. Co. v. Stanley Instrument Co., 68 C.

. A, b41.

In Equity. Suit by James D. Hurd, the Consolidated Rubber '['ire
Company, and the Rubber Tire Wheel Company against the Wood-

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes

R .
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ward Company. On motion for preliminary injunction. Motion
granted. . :

Walter E. Ward, for complainants.
Offield, Towle, Graves & Offield, for defendant.

RAY, District Judge. The complainants, licensees and owners of
the Grant patent, No. 554,675, dated February 18, 1896, for rubber-
tired wheel, sue the defendant, the Woodward Company, of the city of
Albany, N. Y., for infringement of such patent, and pray a prelim-
inary injunction, as it is conceded by the defendant for the purposes
of this motion (quoting from defendant’s brief) “that the alleged in-
fringing construction complained of—i. e., that upon which the com-
plainants have based their motion—falls within the scope of the claims
of the patent in suit.” . ‘

Assuming the patent to be valid, and its validity has recently been
adjudicated and declared by the Supreme Court of the United States
in a case wherein the owners of the patent were complainants and the
Diamond Rubber Company was defendant, the complainants are
therefore entitled to a preliminary injunction, unless the following
facts, which :are not denied, protect this defendant, the Woodward
Company, in using, dealing in, and selling such articles: The patent
is for a combination of wheel, metal rim thereon, and rubber tire car-
ried by such rim. The Kokomo Rubber Company, of Kokomo, state
of Indiana, makes and sells, and for years has made and sold, the rub-
ber tires within and covered by the claims of the patent, and which
are a plain infringement thereof, if the patent is valid as to such com-
pany. It makes and sells such rubber tires for use in and on rubber-
tired wheels, although it does not make or sell the rims or mount the
tires on wheels. The Kokomo Company is therefore, or, but for facts
to be stated, would be, what is known as a “contributory infringer.”

Some years ago the owner of the patent sued the said Kokomo
Company for infringement of the Grant patent in making and selling
such tires for the purpose mentioned in the Circuit Court of the
United States for the District of Indiana. The Kokomo Company de-
fended the suit, and, it is argued, set up and alleged, in defense, the
invalidity of the patent, want of novelty, etc., amounting to patentable
invention, and that the said Circuit Court on a full and a fair hearing
made and entered a decree in that suit adjudging the patent invalid.
That this was so is not satisfactorily shown, as will appear later. The
suit was dismissed for want of equity, but whether for noninfringe-
ment or invalidity of the patent does not appear from the part of
the record presented. An appeal was taken, but same was not prose-
cuted, and later was dismissed, so that such decree has stood and
stands, as between the parties thereto, in full force and effect, not
opened, vacated, or appealed from. Since that time the Kokomo
Company has continued to make and sell such tires in different parts
of the United States, and its vendees thereof have sold and used same.

Other parties made and sold such tires in defiance of the patent,
and a suit was brought in the Circuit Court of the United States by
the Consolidated Rubber Tire Company and Rubber Tire Wheel Com-
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pany, owners of the patent, against the Diamond Rubber Company
of New York for infringement of the patent in selling and using, or
at least selling, such infringing tires. The Diamond Rubber Company,
defendant, defended on the ground that the patent was invalid; but
the Circuit Court in the Southern District of New York held the said
Grant patent valid and granted an injunction, which decree was af-
firmed by the Circuit Court of Appeals, Second Circuit, but that court
‘modified the injunction directed, so it should not embrace rubber tires
made by the Kokomo Company (and two other companies, as to which
the patent had been held invalid). A writ of certiorari was granted
by the Supreme Court of the United States, and that court, as stated,
affirmed the decree of the Circuit Court of Appeals, Second Circuit,
and in its opinion, speaking of the exception of the Kokomo and other
companies from the operation of the injunction, said that the Circuit
Court of Appeals in effect had reserved the question whether or not
the decree of the Circuit Court in the District of Indiana (and other
circuits), holding the patent invalid, protected purchasers and users
of such tires made by the Kokomo Company from the charge of in-
fringement of the Grant patent. The Kokomo Company is not a li-
censee, but makes and sells the tires covered by and within the claims
of the Grant patent under the protection of the decree of the Circuit
‘Court, District of Indiana, referred to.

The said Diamond Rubber Company of New York is a dealer in
such tires, and now purchases them of the said Kokomo Company and
sells them to the defendant company. The Woodward Company pur-
chases from the Diamond Rubber Company, not from the Kokomo
Company direct. In any event the tires sold and used by this de-
fendant, and complained of, are made by the said Kokomo Company
in Indiana, and shipped to New York, and sold to the said Diamond
Rubber Company, and then sold by it to the Woodward Company in
this state, which company uses and sells same.

Defendant claims that, as the said decree of the Circuit Court of
the United States in the District of Indiana in the suit referred to
frees all tires made by the Kokomo Company from the monopoly of
the Grant patent, when made, such tires cannot be brought under the
monopoly of the patent in New York by being brought and sold here,
and when sold to and in the hands of users and dealers here in New
York; that, once free from the monopoly of the patent, they remain
free therefrom in whose hands soever they come or are found. These
tires complained of were not made at the time the Indiana decree
was pronounced. Neither the Diamond Rubber Company nor the de-
fendant, the Woodward Company, were parties to that suit. The
Diamond Rubber Company is not purchasing and selling to the de-
fendant company tires: made by the Kokomo Company and complained
of in the Indiana suit. The question is, therefore: Can and do deal-
ers in and users of rubber tires anywhere and everywhere in the
United States escape the charge and consequences of infringement of
the Grant patent by purchasing, using, and selling tires now made by
the Kokomo Company? If so, then, as said by this court in Hurd et
al. v, Seim et al. (recently decided) 189 Fed. 591, the Kokomo Com-
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pany, aside from granting licenses, has the same right and privilege
to make and sell these tires, covered by the Grant patent, that owners
of the patent possess, and may confer the same right of use and sale
on all who purchase rubber tires of its make from it.

I do not think this contention can be sustained. Concede that the
Kokomo Company is fully protected by the Indiana decree in con-
tinuing to make these tires, and even in selling them, it by no means
follows that purchasers from it and purchasers from those purchasers
are protected; that dealers throughout the United States may pur-
chase from the Kokomo Company tires of its make, and flood the
markets, and fix the price, and in a great measure destroy the value
of the patent to the owners thereof. I think full faith and credit can
be given that Indiana decree, within the meaning of the Constitution
and laws, without carrying its effect to any such extent. At the time
that suit in the Indiana circuit was commenced, the Kokomo Company
was engaged in making and selling rubber tires for rubber-tired
wheels, which tires were covered by and within the claims of the pat-
ent. The complainants alleged that they owned the Grant patent, and
that such rubber tires did infringe that patent. Under the statute it
was a defense to it, as to such acts, for the Kokomo Company to
show, if it could, that the patent was invalid, in which case there
would be no infringement. That defense was sustained, I assume,
and hence the bill was dismissed. As it was in no way reviewed, that
decree, as between the owners of the patent and the Kokomo Com-
pany, became a final adjudication that the patent was invalid. So long
as that decree stands, no action can be sustained against the Kokomo
Company for an infringement of that patent. But it gave no license
to the customers of the Kokomo Company to make and sell tires
which infringed that patent, assuming its validity, and, if one of the
Kokomo’s customers had done so, the owner of the patent could have
sued him, and to defend successfully he would have been compelled
to establish the invalidity of the patent, and proof of the decree in
favor of the Kokomo Company would not have established that fact
in his favor. I think this demonstrates that the decree referred to
in favor of the Kokomo Company has no effect as res adjudicata, or
a prior judgment or decree, in favor of the customers of the Kokomo
Company, so far as the question of the validity of the patent is con-
cerned.

The Supreme Court of the United States has decreed against the
Diamond Rubber Company directly that the patent is valid, and, while
other parties may on new or additional evidence contest its validity,
it should be held presumptively valid as to all persons and corpora-
tions not protected by a decree in their favor declaring its invalidity.
In face of the decree of the Supreme Court of the United States,
wherein the Diamond Rubber Company was defendant, holding that
patent valid, it is clear that company cannot allege its invalidity. The
Kokomo 'Company, if sued for infringement of this patent, can say
it has been adjudicated, in a suit by the owner of the patent against
us, that the patent is invalid, and therefore we cannot infringe.
However, this adjudication of invalidity does not protect the present
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customers of the Kokomo Company, as théy were not parties to the
suit, or in any way privies. They have not succeeded in title to any
property or property right which was the subject-matter of that suit.
That decree said to the Kokomo Company: You have not infringed,
for the reason the patent is invalid. It said to the Kokomo Com-
pany: The articles you have made do not infringe the Grant patent,
for the reason the patent is invalid. For this reason the articles made
by it did not infringe so far as the Kokomo Company was concerned,
and probably purchasers from that company of articles then made
who succeeded to the property held not to infringe the patent were and
are protected against the charge of infringement. But articles made
since that time, not then in existence, were not the subject of that
suit or in any way in question. This defendant does not own, and is
not selling, using, or dealing in, articles which were in question in that
suit.

I think I am at liberty to hold, and that it is my duty to hold,
that the Grant patent is valid as to the Diamond Rubber Company
and the defendant company, the Woodward Company, and that the
tires it is selling infringe that patent, and that the decree referred
to, dismissing the bill against the Kokomo Company, does not pro-
tect the defendant in selling them, even though it appears that
they were made by the Kokomo Company. The Diamond Rubber
Company, which purchases these tires from the Kokomo Company
and sells them to the Woodward Company, was the defendant in
the suit decided by the Supreme Court of the United States, and
the patent was held valid as to such company. True, the injunc-
tion granted, as modified by the Circuit Court of Appeals, said:

“Nothing in this injunction shall prevent, or is intended to prevent or en-
join, this defendant (Diamond Rubber Company) from handling, using., and,
selling rubber tires and rims covered by the Grant patent, manufactured by
the Goodyear Tire & Rubber Company, having a right to manufacture, use,
and sell such tires under a judicial decree in the federal courts of the Sixth
circuit, or manufactured by the Kokomo Rubber Company, having a right to
manufacture, use, and sell such tires under a judicial decree in the district
of Indiana, Seventh circuit, or manufactured by the Victor Rubber Tire Comn-
pany under a judicial decree in a litigation in the federal courts in the Sixth
circuit, wherein in such litigation it has been judicially determined that the
sald Grant patent is invalid and void.”

This is far from an adjudication or determination that dealers,
who purchase from the Kokomo Company tires of its make, may
sell again generally in the trade without being guilty of infringe-
ment. The Supreme Court, in its opinion, said this was a mere
reservation of the question. The Indiana decree referred to did not
grant any right to the Kokomo Company to makes these tires.” It
simply said that it did not infringe, for the reason the patent was
invalid. That decision is a shield to the Kokomo Company against
prosecution for its acts, but not a sword which it can use to de-
stroy the rights of the patentees or owners of the patent against
others, or the rights of Hurd, a prior licensee. The decree of
the court in the Kokomo Case does not show that the court held
the patent invalid. The papers before me present the bill of com-

.
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plaint, but not the answer. There is no opinion of the court. The
decree, so far as material here, reads:

“And this cause having been submitted to the court upon the pleadings,
testimony, and exhibits, and the court having heard the argument of counsel
and duly considered the same, and being sutficiently advised in the premises,
finds that the equity of this cause is with the defendants. It is therefore
ordered, adjudged, and decreed by the court that the bill of complaint herein
be and the same is hereby dismissed for want of equity.”

There is an affidavit that the court found the patent invalid.
This is not the best evidence. It is strange that the answer is not
presented with the opinion, or proof that no opinion was filed.
I do not see that on the face of the record it appears that the court
held the patent invalid. The decree may have gone on the ground
of no infringement merely. However, I have assumed the affidavit
states correctly the ground on which the court decided the case.
This decree on its face, and the record presented, fail to show a
judgment or decree of the court that the patent is invalid. It
adjudicates no such fact, and the record fails to show that any
such fact was ever found by the court. I decline to find it on a
simple affidavit, which is but an expression of opinion. If there
was any opinion, it should be presented.

Counsel for the defendant bases his whole argument on the
proposition that the decree in the Circuit Court of the District of
Indiana granted something, some right or privilege, to the Kokomo
Company and to its customers, viz., the right to make and sell and
deal in these tires made according to and within the claims of the
patent. I do not so conclude. If it held the patent invalid, and
based its decree on that ground, the record presented does not so
show. If it merely held the articles made by the Kokomo Com-
pany were not within or covered by the patent, and based its decree
on such ground, then only those -articles and others like them are
protected. !

While the Kokomo Company does not infringe, because as to
it the patent must be considered invalid, the article made, if made
by another, does infringe; that is, it is an infringement of a valid
patent. How can the customers of the Kokomo Company be heard
to say that the patent is invalid? And how can their customers in
- turn assert its invalidity? As to the maker of these tires there is
no valid patent, but as to the customers of such maker there is a
valid patent. The patent confers on the owner thereof the sole
right to make, use, and vend—except as to the Kokomo Company,
as to whom there is no valid patent. These tires made by it are
not licensed, unless the Kokomo decree operates as a license.
I think the moment these tires now made by the Kokomo Company
come into the hands of a person as to whom the patent is valid,
such person violates the rights of the owners of the patent by
using or vending.same. The Kokomo Company cannot vend its
immunity from prosecution or its decree in its favor that the patent
is invalid. It is not assignable to any one. Does the immunity
pass with articles made by the Kokomo Company—attach itself
to them?

190 F.—3
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The consequences to the owners of patents will be somewhat
serious and destructive of their rights, if it is held that such a
decree confers on an infringer the right to make and sell, and on
all his customers, and on those to whom such customers sell, the
absolute right to sell and use the articles so made. If it so hap-
pens, and it not infrequently does happen, that a patent is in-
fringed and held invalid in a suit against such infringer, and an
appeal is taken to the Circuit Court of Appeals of the circuit, and
the decree is affirmed, and certiorari to the Supreme Court is de-
nied, and time for all review is gone, and then the same thing
occurs in another circuit, except that the decision is the other way,
and certiorari is granted, and the holding that the patent is valid
is affirmed, the infringer in the first case mentioned, through no
fault of the owner of the patent, will have become possessed, ex-
cept as to granting licenses to manufacture, of all the rights the
owner himself possesses. He can manufacture and sell ad libitum,
and supply dealers, who in turn will supply the market, cut prices,
and destroy or greatly impair the value of the patent to the owner
and Hurd, a prior licensee. I am not prepared to give to such a
decree any such effect.

The motion for a preliminary injunction is granted.

GENERAL ELECTRIC CO. v. E. H FREEMAN ELECTRIC CO.
(Circuit Court, D. New Jersey. May 15, 1911)

1. PATENTS (§ 167*)—CONSTRUCTION—GENERAL AND SPECIFIC CLAIMS. .
Where a patent contains specific claims for the one form of structure
described in the specification and shown in the drawings, and also broad
and general claims, the latter are .not to be so limited as to make themn
a mere-repetition of the specific claims.
[Ed. Note.—For other cases, see Patents, Dec. Dig. § 167.%]

2. P§TENT8 (§ 328*) — VALIDITY AND INFRINGEMENT — INCANDESCENT LAMP

OCKET.

The Sargent patent, No. 685582, for a lamp socket, which relates to
the insulation of the cap-of the shell of an Incandescent lamp socket,
was not anticipated, and discloses inventjon. Also held infringed.

8. PATENTS (§ 27*)—INVENTION—EFFECT OF SIMILAR DEVICES IN OTHER ARTS.

Invention may exist in a patented device notwithstanding the existence
of devices more or less similar in other arts. .

[Ed. Note.—For other cases, see Patents, Cent. Dig. §§ 381, 82; Dec.
Dig. § 27.%]

In Equity. Suit by the General Electric Company against the E. H.
Freeman Electric Company. On final hearing. Decree for com-
plainant.

Samuel Owen Edmonds, for complainant.

Melville Church and D. P. Wolhaupter, for defendant.

CROSS, District Judge. The bill of complaint filed in this cause
originally embraced three patents, two of which, however, have been

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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eliminated, leaving for consideration patent No. 665,582, for a lamp
socket, issued January 8, 1901, to Howard P. Sargent assignor to
the complamant Of the 15 claims therein contamed 1, 11, and 15
.only are in issue, and are as follows:

“1. In an article of substantially the character described. the combination
with a cap provided with interior retaining megns, of an insulating-lining
made yieldable so that it can be forced over the retaining means, which
lining i8 held thereby in the interior of the cap.

“11. In an article of substantially the character described, the combination
with a cap of projections extending in the interior thereof, and an insulating-
lining adapted to be sprung over said projections, said lining being held by
said projections within the cap.

“15. In an article of substantially the character described the combination
with a cap, having a hole in its crown for the passage of the wires leading
to the lamp, of projections extending in the interior of the cap, and an in-
sulating-lining having a hole registering with the hole in the cap, said
lining being held by said projections within the cap.”

The controversy herein is confined to the validity of the patent. No
question is made, or could be made, upon the question of infringement,
as the defendant’s device is in all respects like that of the patent in
suit. The invention has to do with the insulation of the cap of an
incandescent lamp socket. It does not relate to the socket casing as
a whole, which consists of an inclosing shell for the socket body and a
detachable cap closing the upper end of the shell. Nor does it inter-
fere with or effect the insulating base of the socket, but its function is
confined, as already stated, to insulating the cap of the shell in what
is claimed to be a cheap, effective and durable manner. The patentee
describes his patent as follows:

“A lining A of insulating material, such as ordinary insulating-fibre, and
having an opening F registering with the opening in the cap, is interposed
between the metallic cap B and the upper portion of the insulating base of
the socket to prevent current from flowing from any of the interior contacts
or wires to and through the metallic cap, whereby danger of fire or of
persons receiving shocks therefrom is avoided. The use of this lining A
dves not interfere in any manner with the use of the lining of the shell V,
well known to those skilled in art. The difficulty of properly securing the
hning A in position is due.to the fact that ordinary securing means would
puss through the cap and lining and would defeat the very object for which
the lining is interposed.”

He then described the particular method by which this is accom-
plished. The problem which confronted Sargent is well stated.by
cothplainant’s counsel in the following language:

(1) “Within the limited space inclosed by the socket shell must be ar-
ranged a block of solid insulation by the peculiar fashioning of which the
metallic parts may be insulated both from each other and from the shell.”

(2)“Within that limited space those metallic (and, therefore, conducting)
parts must be compactly and permanentiy mounted and arranged to per-
form their various functions.”

(3) “Provision must be made for access to the interior of the socket shell
to enable the wiremen to properly connect the incoming and outgoing con-
ductors to the screws or binding posts through which current is supplied
to the fllament, also to make repairs to the snap-switch mechanism by which
the current is turned on and off.”

(4) “Under the rules of the fire underwtiters, provision must be made,
even in these small sockets, when used as pendants, for sufficient open space
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within the socket-casing for a knot in the insulated conductors to bear the
weight of the socket, the lamp, and sometimes the shade-holder and shade.”

.(5) “Despite the limitation as to size, the mountings or supports for the
various parts must be so strong and durable as to resist comparatively rough
usage, which might otherwise result in bringing together parts of opposite
polarity, creating an arc, and either shocking the user or possibly setting fire
to nearby objects.”

[1] The method described by the patentee in his specification, how-
ever, is not the one generally followed in manufacture by the com-
plainant, but which is nevertheless one well within the scope of the
claims above set forth. Those claims are broad and general and may
not be so limited by other and specific claims as to make the two classes
coextensive. Ryder v. Schlichter, 126 Fed. 487, 61 C. C. A. 469.
That case was decided by the Circuit Court of Appeals of this circuit,
and at page 491 of 126 Fed., page 473 of 61 C. C. A. it uses the fol-
lowing language:

“It is evident that the express terms of the claim do not limit the patentee
to a particular device, and therefore the construction adopted by the court
below practically rewrote the claim and in effect expunged it from the
patent; for to limit it to the one form of structure described in the specifi-
cation and shown in the drawings necessarily introduced into the claim
such modifications of the language used by the inventor as turned it into a
substantial, and therefore a superfluous, equivalent of the claims preceding.
These three claims are concerned with the particular structure described
by the drawings and the specification, and' to conflne the fourth claim,
which is drawn broadly, to such a structure, denies to the claim any effect
whatever. This, we think, goes too far. It requires us to suppose that the
inventor prepared a claim whose words do not mean what they say, and
should be so modified as to make them a mere repetition of other claims,
and that the patent office also knew that the words were to be read with limi-
tations that are not stated, and nevertheless, allowed the claim to stand.”

The patent called for the use of a lining of a somewhat elastic or
“yieldable” substance, which could be sprung into position over pro-
jections in the cap, which would conform to its contour and thus
constitute with the cap a substantially unitary structure. Such a cap
lining is easily and inexpensively made and applied, occupies but little
space, is durable and practically fixed and rigid when once in position,
and, as stated above, it met the main requirements of the art. Further-
more, the device was proven to be of great utility, and has practically
supplanted all others. It may be added that it appears that, when the
testimony in this cause was taken, its sales had already amounted to up-
wards of 2,000,000. .

[2] The patents mainly relied upon as anticipations are one to
George B. Painter, No. 771,569, issued October 4, 1904, and another
to Sigmund Bergmann, No. 484,580, issued October 18, 1892. Con-
sidering them in the order above named it may be said of the Painter
patent that it was never put to successful use. Moreover, it does not
anticipate the complainant’s invention. This is, to some extent at
least, admitted by the defendant’s expert in the following language:

“This cover or insulating lining, however, is not fastened to the cap or
retained therein so that it requires special handling. Accordingly, as com-
pared with this Painter patent, the subject-matter of claims 1, 11, and 15,
differs, because of the interior projections carried by the cap to hold the
cap lining in place. Also, the cover Q of Painter is described as being maade
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of porcelain instead of ‘yleldable’ material, as claim 1 of Sargent requires;
and hence, it could not be ‘sprung’ into place as required by claim 11 of
Sargent.”

The insulating cap lining called for by the Painter patent was of
porcelain and necessarily rigid and unyielding, and could not be forced
or sprung over the retaining projections like those of the Sargent
patent. It is claimed, however, on behalf of the defendant, that in the
specifications of the Painter patent, it appears that the porcelain cap
lining is held in place therein in such manner that the cap lining forms
with the cap, a unitary structure. Admitting this, it is still apparent
that the means, which secures the lining to the cap of the patent in
suit, could not, for the reasons already given, be applied to a porcelain
lining. In Painter’s specification, he speaks of the porcelain lining as
expanding the spring metal of the cap, whereby the lining is held firmly
in position in the cap. But if this were so, it is not the method of
Sargent. Moreover, in the only exhibit of the Painter socket which
appears in the case, the lining, made of vulcanite rather than porcelain,
was not fastened in the cap, but on the contrary was perfectly loose.
Again, it should be noted that in the original application for the
Painter patent, which was filed prior to that of Sargent, no method
of fastening the lining in the cap was specified, and the complainant
contends that the means therefor provided by the amended specifica-
tion was an afterthought and really suggested by Sargent’s invention,
which was put on the market in March 1900, his invention having
been made, according to the evidence, in December 1899. Painter’s
original application was filed October 9, 1899, and renewed September
22, 1900, and his patent issued, as above stated, October 4, 1904, or
nearly three years after Sargent’s. This contention seems plausible,
but it is unnecessary to determine the fact definitely, since Painter
does not, in my 'judgment, anticipate the salient and controlling
features of the patent in suit.

Turning to the Bergmann patent, it appears that the defendant’s
expert, while admitting that there is a difference between the subject-
matter of the Sargent patent and the Bergmann construction, states
that the difference is attenuated, although he admits that claims 11
and 1 of Sargent are distinguishable from Bergmann, in that claim
11 requires the insulating lining to be adapted “to be sprung over said
projection,” and- claim 1 that the lining should be “made yieldable so
that it can be forced over the retaining means.” He insists, neverthe-
less, that none of the claims discloses any substantial novelty. In mak-
ing this statement, however, he relies upon the admitted fact that a
disc or film of cork or other resilient substance, as a lining for a cap
for a bottle or for a thimble, were old in the art, and that the fasten-
ing of such linings therein by means of shoulders or projections was
also old. This is all quite true, but it by no means estabiishes that the
application of a resilient lining to an electrical lamp-socket cap by
like means does not show invention. The arts referred to are not only
not analogous, but are as widely separated as they well could be.

The complainant’s expert differentiates the Bergmann construction
from Sargent’s in the following language:



38 190 FEDERAL REPORTER

‘“The Bergmann patent, No. 484,580, does not designate or illustrate any
particular material of which its cap insulation is to be made. That insula-
tion is massive; it forms a ‘washer’ mechanically separate from the insulat-
ing block by which the supply wires are supported and insnlated from each
other and from the metal parts of the socket: but it is designed for mechant-
cal combination with that Insulating block and coufinement thereto by
suitable clamping means, while the socket is assembled and in use. In one
of the surfaces of this heavy washer is cut a slot for a circuit-controlling
switch or key, held in position for use by the insulativg base or block which
is placed above it and prevents it from escaping from the slot when pres-
sure i8 applied to turn it, or from dropping out of the slot of its own
weight when the socket is suspended either from a cord or a rigid fixture.
The two masses of insulation are then clamped together and to the metal
cap by a screw which passes through and makes contact with that cap, and
then engages with a threaded metal piece molded into the interior of the
block of insulation. This insulating washer is not described as resilient,
and there is no occasion for anything but the rigidity which is illustrated
in the drawings and indispensable in the parts which furnish the bearing
surface for the long key shaft. It is locked from rotation by the perforating
clamping screw, and from rotation and vertical motion by the metal sheil
and its insulating lining, both of which are screwed down upon its upper
edge as a necessary step in the process of assembling the socket. Certainly
it 18 not sprung into position, but is placed there as a separate element
which accompanies neither the metal cap nor the insulating base. When-
ever the socket is taken apart, this heavy insulating washer is necessarily
liberated and falls away from the cap and from the insulating base which,
carries the circuit wire terminals. In short, the Bergmann structure does
not anticipate the combination of claim 1 of the patent in suit, for it has no
‘interior retaining means,’ nor any ‘insulating lining’ which is ‘ylieldable
so that it can be forced over the retaining means,’ nor any locking device 1n
the cap. Neither has it the corresponding elements of claim 11 or claim
15 of the patent in suit.” e .

Sargent’s device, as already shown, is manifestly of great utility
and commercial value. The Patent Office examiner gave him broad
claims without question, and I see no reason why they should be
emasculated or destroyed by anything disclosed by Painter and Berg-
mann. The cap-insulators of those patents could not appropriately
be called linings. They are objectionably thick and heavy, occupying
considerable space, are absolutely without resiliency and are attached,
if attached at all, by different and inferior means. The problem met
and overcome by Sargent was by no means so simple as the defendant
contends. The space in which he had to install his work was small
and had to be economized. The insulation admittedly had to be not
only perfect, durable, and inexpensive, but easily and permanently
adjusted, and so adjusted, as to form with the cap a unitary structure.

[3] The electrical art did not disclose what he accomplished, and
it would be manifestly unfair to defeat his patent by importing from
the bottle-stopper or thimble arts or others like them, the devices above
mentioned. Invention may exist notwithstanding such anticipations.
Cases frequently cited upon this point are Western Electric Co. v.
La Rue, 139 U. S. 601, 606, 11 Sup. Ct. 670, 35 L. Ed. 294; Potts v
Creager, 155 U. S. 597, 607, 15 Sup. Ct. 194, 39 L. Ed. 275. See, also,
National Tube Co. v. Aiken, 163 Fed. 254, 259, 91 C. C. A. 114, and
General Electric Co. v. Bullock Mfg. Co., 152 Fed. 427, 433, 81 C. C.
A. 569, 575.

The complainant is entitled to a decree, with costs.
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AMERICAN SULPHITE PULP CO. v. DE GRASSE PAPER CO.
(Circuit Court, N. D. New York. July 11, 1911)

1. PATENTS (§ 322%)—SUIT FOR INFRINGEMENT—ACCOUNTING BEFORE MASTER.
On an accounting before a master in a patent suit where both parties
have been fully heard and the hearing closed, the master may properly
refuse to reopen it on motion of a party, where no surprise nor newly
discovered evidence is claimed.
[Ed. Note—For other cases, see Patents, Dec. Dig. § 322.%]
2. PATENTS (§ 319%)—DAMAGES FOR INFRINGEMENT—PROOF OF ESTABLISHED LI-
CENSE FEE.
Evidence that a complainant granted licenses under two patents for
a fixed sum without any division as between the two does not establish
a fixed and uniform license fee under one of the patents by which the
damages recoverable from an infringer may be measured.
[Ed. Note—For other cases, see Patents, Cent. Dig. §§ 577-586; Dec.
Dig. § 319.%]

In Equity. Suit by the American Sulphite Pulp Company against
the De Grasse Paper Company. On exceptions to report of special
master. Exceptions overruled, and report confirmed.

See, also, 151 Fed. 47. .

Frank T. Benner, for complainant. -
W. B. Van Allen and Henry Schreiter, for defendant.

RAY, District Judge. The Circuit Court of Appeals, following and
approving American Sulphite Pulp Company v. Howland Falls Pulp
Co., 80 Fed. 395, 25 C. C. A. 500, held that defendant, De Grasse Paper
Company, had infringed the Russell patent, No. 11,282, dated No-
vember 15, 1892 (reissued), the claims of which read as follows:

“1. The improved pulp-digester herein described, baving an outer shell
A and a continuous lining or coat B of cement, as described, applied to the
interior of the said shell, for the purpose set forth.

“2. The improved pulp-digester herein described, having an outer shell
A, a continuous lining or coat B of cement, substantlally as described, ap-
plied to the interior of the sald shell, and an interior lining of tiles C,
all substantially as set forth.”

[1] Interlocutory judgment accordingly and for an accounting hav-
ing been entered, the matter went to a special master to take evidence
and report as to the complainant’s damages. Much time was con-
sumed and much evidence taken; the hearings continuing over a long
period of time. It is clear that defendant’s position on the accounting
was or should have been well understood by the complainant. After
the master had submitted his “Draft” report, the complainant moved
before the master to open the accounting for the purpose of taking ad-
ditional testimony. There was no pretence of newly discovered evi-
dence, and clearly there was no surprise. The master was fully justi-
fied in refusipg to reopen the accounting.

2] On the accounting, the complainant waived and abandoned all
claim to profits, and relied on proving damages based on the claim that
it had an established and substantially uniform license fee of $1.10

s}or other cases see same topio & } NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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er cubic foot for digester linings made and put in under the patent
in suit, which complainant alleged and alleges was the proper measure
of damages. The special master has found that the evidence does not
establish any uniform or fixed license fee, and that, as complainant has
waived all claim to profits and it has not been shown that defendant
derived any advantages by reason of the infringement of the patent in
suit, the complainant is entitled to recover nominal damages only. This
is finding 20, and reads as follows:

“20. From the foregoing facts I find complainant has failed to prove
an established license fee for the lining of digesters under the patent in
suit at the time defendant commenced to infringe said patent and as the
complainant has waived all claim to profits, and as it has not been shown
that defendant derived any advantages by reason of sald infringement,
I therefore report that in my opinion the complainant is entitled to recover
nominal damages only.”

It appears in the case that the complainant had another patent
granted to one Jurschina, assignor of one-half to one Kammann, No.
379,580, dated March 20, 1888, for “self-hardening cement,” the claim
reading:

“The herein described composition of matter, consisting of silica and

water-glass—i.e,, sodium or potassium silicate—to which my hydraulic
cement may be added, substantially as and for the purpose specified.”

The specifications say:

“This invention relates to and consists in a novel self-hardening compo-
gition or cement, consisting, essentially, of finely-ground quartz (silica) and
water-glass (potassium or sodium silicate), or the said elements combined
with Portland ar other hydraulic cement. The object of this invention is
to produce a self-setting and hardening compound adapted for use in mold-
ing, reproducing fac similes of objects of art, and other purposes—as, for
instance, for purposes of printing.”

The licenses granted by the complainant and paid for by the licensees
in nearly every instance, if not in all instances, covered and granted
the right to use the processes and products described in both patents,
and there was no division of the license fee paid. Hence it was im-
possible to determine how much was paid in any mstance for the
license under either patent.

The complainant contended, and contends, that the Jurschma patent
is for a mere structural detail in case it is valid, and that it cannot be
assumed a license under it in connection with the license for the use,
etc., of the Russell patent had any value. There is no proof that the .
Jurschina patent had no value, or that the use of the patent, etc., was
of no value. The right to work under and according to both patents
was granted to the several licensees for a single consideration, and I am
unable to see that a court or master is justified in holding that that which
has been sold for a valuable consideration is worthless. Unless it was,
there is no evidence of an established license fee for the Russell patent.
It is not contended that defendant infringed the Jurschina patent.

But under the evidence and the finding of the master the complain-
ant’s difficulty lies deeper than this. The testimony of the complainant
of an established license fee for the Russell patent came in the main
from George W. Russell, president of the complainant company and
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certain licenses granted by complainant. Prior to the commencement
of this suit, the complainant, American Sulphite Pulp Company, filed
its bill of complaint against the Hinckley Fibre Company, which was
verified by said George W. Russell, and in which the question whether
or not said complainant had an established license fee for the Russell
patent was directly involved. In that bill we find the following allega-
tion :

“That it has not beeun possible to establish and that your orator has not
established a fixed, certain or uniform license fee for said licenses, for the
reason that it appeared to your orator to be inequitable and unjust so to
do, but that your orator has sought to obtain and has obtained in every
case a license fee satisfactory in amount, both to itself and to its licensee,
with reference to the size and character of the work carried on, the particu-

lar circumstances of each case determining what was a reasonable fee for the
license in question.”

I think the evidence shows that Russell was correct when he made
and verified that statement. In December, 1900, an agreement was
entered into between the complainant and one Stebbins wherein it was
agreed that the fixed price to be charged by Stebbins acting for com-
plainant for licenses under the Russell patent should be $1.10 per cubic
foot, measured on thp inside of the vessel to which the lining was to
be applied. But no licenses were sold under that agreement, and those
who had occasion to use the invention of the Russell patent did not
acquiesce in the reasonableness of the royalty charged. These facts
do not fix an established license fee as a measure of damages between
these parties.

The infringement by defendant occurred as follows, as found by the
master, which finding is fully sustained by the evidence:

“(2) The defendant the De Grasse Paper Company was organized March
12, 1903, and on April 27, 1903, acquired the property of the Pyrites Paper
Company, which company was the successor of the High Falls Sulphite Pulp
& Mining Company of Pyrites, New York. Included in the assets acquired
by the defendant company were four pulp-digesters designated as Nos. 1,
2, 3, and 4. Digesters Nos. 1 and 2 were licensed by complainant to the High
Falls Sulphite Pulp & Mining Company, therefore leaving digesters Nos. 3
and 4 only to be considered upon this accounting. The said digesters Nos.
3 and 4 were relined during the year 1900 by the Pyrites Paper Company,
and, as heretofore stated, were acquired by defendant company April 27,
1903, upon which date infringement by defendant began. Such infringe-
ment by defendant consisted in continuing to use said digesters Nos. 3
and 4 as they were relined by the Pyrites Paper Company in January, 1900,
from the date, April 27, 1903, when the defendant purchased the mill until
the summer of 1907, when the defendant removed the infringing linings
and substituted for them two other linings constructed as described by
the witness Swanton and the witness Shultice at pages 51 and 107 testi-
mony before the master.”

Prior to March, 1903, the date of defendant’s first infringement,
the complainant had of over 200 licenses actually granted sold as testi-
fied to by Russell 8 licenses to various parties (see master’s finding 18),
charging and receiving therefor all the way from 86 cents per gcubic
foot to $1.35 per cubic foot. It is unnecessary to go into the circum-
stances surrounding the grant of the other licenses, about 300, and the
considerations therefor. They tend to show no regular or fixed license
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fee had been established. Eight sales of a license from October, 1899,
to October, 1902, for the use of two inventions covered by two distinct
patents at from 86 cents to $1.35 per cubic foot, no division of con--
sideration for each invention being made, out of over 200 licenses
granted for various other considerations having no uniformity what-
ever in value, and no fixed or stated money value, do not in my judg-
ment prove an established license fee for licenses under this Russell
patent. See Rude v. Westcott, 130 U. S. 152, 132, 9 Sup. Ct. 463, 468,
32 L. Ed. 888. In Fox v. Knickerbocker Engraving Co. (C. C.) 158
Fed. 422, 427, affirmed by C. C. A., 165 Fed. 442, 91 C. C. A. 386, this
court had occasion to discuss this question of uniform established
license fee as a measure of damages, and sees no occasion to repeat.
There is no evidence here of an established license fee for one period
of time and then a change to another for another fixed period, nor is
there evidence to justify a departure from the alleged fixed fee of
$1.10 on the eight occasions referred to.

I think the case as it stands demands that the complainant’s excep-
tions be overruled and the master’s report confirmed, and that the
complainant pay the master’s compensation and disbursements which
 are fixed as follows: Compensation forty days services, $1,000, and

“disbursements $331.32, total $1,331.32, to the extent of two-thirds
thereof or $887.54, and the defendant pay the balance or $443.77s

Ordered accordingly.

COFFIELD MOTOR WASHER CO. v. A. D. HOWE MACH. CO.
(Circuit Court, N. D. West Virginia. June 27, 1911.)

1. PATENTS (§ 35%)—EVIDENCE OF INVENTION—COMMERCIAL SUCCESS.
The widespread commercial success of a patented device should be
taken into consideration in determining the question of invention.
'sgsc‘i Note.—For other cases, see Patents, Cent. Dig. § 39; Dec. Dig.
Utility, extent of use, and commercial success as evidence of invention.
see note to Doig v. Morgan Mach. Co., 59 C. C. A. 620.]

2. PATENTS (§ 16*)—INVENTION—EVIDENCE TO NEGATIVE INVENTION.

A combination patent for an article, which, when constructed in accord
ance with the specifications, has proved a great commercial success, may
not be held devold of invention because the patentee may not have known
all of the forces which he had brought into operation,

[Ed. Note.—For other cases, see Patents, Dec. Dig. § 16.*]

8. PATENTS (§ 35*)—EVIDENCE OF UTILITY OF DEVICE.

The utility of a patented device may be attested by the litigation over it.

%[.lid. Note.—For other cases, see Patents, Cent. Dig. § 39; Deec. DIg. §
4, PATENTS (§ 328%)—VALIDITY AND INFRINGEMENT—WATER MOTOR.

The Cotlield reissue patent, No. 12,719 (original No. 806,779), for a water
motor, {8 within the scope of the original patent, was not anticipated, and
discloses novelty and invention, the device baving achieved lmmediate and
great commnercial success, and its utility being attested by numerous
suits for its infringement; also Aeld infringed.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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6. PATENTS (§ 283%)—REISSUE—INTERVENING RIGHTS.

A corporation organized for the purpose of pirating a patented device
of complainant through the knowledge acquired by one of its incorpora-
tors while in complainant’s service cannot set up intervening rights to
invalidate a reissue of the patent.

[Ed. Note.—For other cages, see Patents, Dec. Dig. § 283.*]

In Equity. Suit by the Coffield Motor Washer Company against the
A. D. Howe Machine Company. On final hearing. Decree for com-
plainant.

See, also, 172 Fed. 668.

Richard J. McCarty, for plaintiff.
H. E. Dunlap and John J. Coniff, for defendant.

DAYTON, District Judge. For the fourth time I am now called
upon to pass upon the validity of complainant’s reissue letters patent
No. 12,719. In the case of Peter T. Coffield & Son v. Spears
& Riddle (C. C.) 169 Fed. 641, the patent is fully described. In that
case I considered the questions of infringement, the state of the prior
art, the alleged irregularities in the Patent Office in the issue of the
original and reissue patents, and whether the reissue was an unwar-
ranted expansion of the original patent. I there determined that in
his motor “Coffield, the patentee, was the first to use, in connection
with the elements of the mechanism, springs which complete the
stroke of the valve, and that, taken as a whole, the device is new, use-
ful, and patentable.” I called attention to the fact that the board of
appeals in the Patent Office had twice considered this patent and sus-
tained it. After this case had been so determined by me upon full
hearing, this suit was brought, and the validity of this patent has been
again very bitterly contested. The complainant filed its bill and the
defendant an “answer and cross-bill.” Affidavits were filed by both,
and on September 8, 1909, I passed upon the motion for prelxmmary
injunction, filing an opinion which will be found in 172 Fed. 668. The
defenses set forth in the original answer were the same as those made
in the Spears & Riddle Case, and in this second opinion, after carefut
reconsidesation, I confirmed my rulings in the Spears & Riddle Case
as to the novelty and patentability of the Coffield device, as to the
alleged irregularities in the Patent Office in the issue of the original
and reissue patents, and found that the defendant company was in-
fringing such reissue patent. After the preliminary injunction had
been granted, by order entered, a time agreed upon by the parties was
fixed within which to take proofs and mature the cause for final hear-
ing. After complainant had taken its testimony in chief, the defend-
ant claimed to have discovered for the first time the existence of what
is known as the Bergstrom and Hayes patents. Thereupon, without
taking any testimony in rebuttal, the defendant appeared before this
court with certain affidavits, setting forth the Bergstrom and Hayes
patents, and alleging that they were prior anticipations of the Coﬁield
patent, moved this court ypon such affidavits to_dissolve the pre-
liminary injunction. Upon hearing of this motion it was overruled, I
holding that such defense, having arisen after the taking of complam-

*For other cares see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r-Indexes




44 190 FEDERAL REPORTER

ant’s testimony, would have to be presented formally by proper plead-
ing and made out by independent proof by the defendant, and, in order
that this might be done, the court allowed the defendant to file an
amended answer, setting up in defense these patents. Two exceptions
were taken to the amended answer so filed, and leave was asked by
defendant to recross-examine one of complainant’s witnesses. In
passing upon these matters I again considered the case, and filed on
June 11, 1910, a memorandum opinion (not published) sustaining the
exceptions to the answer and overruling the motion for leave to re-
cross-examine. By this action the issue.was finally narrowed down
to the question of whether the Bergstrom and Hayes patents were prior
anticipations of the Coffield one, rendering it void. In the very recent
case of the Diamond Rubber Company of New York v. Consolidated
Rubber Tire Company et al., decided April 10, 1911, 220 U. S. 428,
gl StﬁpidCt. 444, 55 L. Ed. 527, dated May 15, 1911, the Supreme Court
as held:

[1] (1) The widespread commercial success of a patented device
should be taken into consideration in determining the question of in-
vention.

[2] (2) A combination patent for an article which when constructed
in accordance with the specifications has proved a great commercial
success may not be held devoid of invention because the inventor may
not have known all of the forces which he had brought into operation.

[3] (5) The utility of a patented device may be attested by the
litigation over it.

These propositions have been repeatedly maintained and upheld in
a vast number of patent cases, among which are: Gandy v. Main
Belting Co., 143 U. S. 587, 12 Sup. Ct. 598, 36 L. Ed. 272; Krementz
v. S. Cottle Co., 148 U. 8. 556, 13 Sup. Ct. 719, 37 L. Ed. 558;
Holmes v. Truman, 14 C. C. A. 517, 67 Fed. 542; Davis v. Parkman,
18 C. C. A. 398, 71 Fed. 961; Strobridge v. Lindsay (C. C.) 2 Fed.
692; Washburn & Moen Mfg. Co. v. Haish (C. C.) 4 Fed. 900;
Wilson Packing Co. v. Chicago P. & P. Co. (C. C.) 9 Fed. 547; Lind-
say v. Stein (C. C.) 10 Fed. 907; Miller v. Pickering (C. C.) 16 Fed.
540; Washburn & Moen Mfg. Co. v. Grinnell Wire Co. (C. C.) 24
Fed. 23; Hill v. Biddle (C. C.) 27 Fed. 560; Guarantee T. & S. De-
posit Co. v. New Haven Gasliéht Co. (C. C.) 39 Fed. 268; Chicopee
Folding Box Co. v. Nugent (C. C.) 41 Fed. 139, affirmed in American
Paper Pail & Box Co. v. National Folding Box & Paper Co., 2 C. C.
A. 165, 51 Fed. 229; Stearns v. Phillips (C. C.) 43 Fed. 792; Feather-
stone v. George R. Bidwell Cycle Co. (C. C.) 53 Fed. 113; Lalance
& Grosjean Mfg. Co. v. Haberman Mifg. Co. (C. C.) 53 Fed. 375;
National Co. v. Belcher (C. C.) 68 Fed. 665; Brownson v. Dodson,
etc., Co. (C. C.) 71 Fed. 517; Kalamazoo Ry. Supply Co. v. Duff
Mig. Co.,, 51 C. C. A. 221, 113 Fed. 264; National Hollow Brake
Beam Co. v. Interchangeable Brake Beam Co., 45 C. C. A. 544, 106
Fed. 693; Kinloch Tel. Co. v. Western Electric Co., 51 C. C. A. 369,
113 Fed. 659; O’Rourke Eng. Const. Co. v. McMullen, 88 C. C. A.
i? l;, 116.% f‘ed. 933; Beckwith v, Malleable Iron Range Co. (C. C.) 174
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[4] In view of these principles, it is entirely proper in solving the
question of whether:these Bergstrom and Hayes patents forestalled
the Coffield one to consider the situation of the parties as disclosed by
this record. It seems that Coffield, after securing his patents for his
water motor, applied it in use to the manipulation of washing machines.
This application could bBe very easily and quickly made. Its power
could be supplied by attachment by rubber hose to any ordinary water
faucet. By reason of its internal mechanism, it mattered not whether
the water pressure thus afforded was high or low. This use practically
dispensed with, and to a great extent superseded, hand manipulation of
these washing machines. It became a great commercial success, and
it is stated that several hundred thousand of them have been installed
in the homes of this country.

Omold was a selling agent of the Coffields, and as such became
thoroughly familiar with this motor, its mechanism, its achievements,
and its popularity. He left their employ and associated himself with
Howe, and they two set to work to devise a motor that would perform
the same functions as the Coffield one without infringing its patent.
They admit two failures in attempts to accomplish this, and their
third one, which is charged in this suit to be an infringement, I do not
find the least trouble in ascertaining to be so for the reasons set forth
in my former opinion in this case. But they were not alone in their ef-
fort to secure a share of profit derivable from the manufacture and
sale of this popular motor applied to this use of manipulating washing
machines. It appears from the record that the Coffield Company and
its predecessors have been compelled to prosecute suits for infringe-
ment against Hax and Davidson in the Southern District of Ohio,
against Spears and Riddle in this district, and against the Blackstone
Manufacturing Company in the Western District of New York. It
may therefore be conceded that all the presumptions arising in favor
of an invention from its widespread commercial success and of its
utility, as attested by the litigation over it, attaches to this Coffield
motor patent.

How about the Bergstrom 'and Hayes patents? The Bergstrom is-
sued from the United States Patent Office February 15, 1876, No.
173,579, and was reissued as No. 8,120 on March 12, 1878. The
Hayes is an English patent No. 2,644, issued July 10, 1877. The Berg-
strom original is therefore 35 years, the reissue 33, and the Hayes 34
years old. The Bergstrom is solely for “Improvement in Piston Water
Meters,” the Hayes for “Liquid Meter or Water-Power Engine.”
Bergstrom clearly never contemplated the use of his device as a motor
having power to manipulate other machinery, but his clear and sole
purpose was to invent an accurate measurer of water as it flowed
through the pipes to which it was to be attached. It was not practical
and accurate for this purpose, as all the experts substantially agree, and
its “double use” as a power motor was not thought of. So, as far as
disclosed, it was never accepted or used commercially for any purpose.
So, too, the Hayes patent was designed as a liquid meter, although
Hayes had a vague and hazy idea of its use as a water power engine,
as he.says: “And for transmitting power or as a motor the apparatus
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thus constructed may sometimes be used.” So far as disclosed, it was
never accepted or used commercially for any purpose. So completely
did these patents sink into oblivion that they were not discovered until
after the Coffield patent had been twice approved by the board of ap-
peals in the Patent Office, by this court in the Spears & Riddle Case,
and were not pleaded in this case until the time fixed within which to
take the testimony had expired. The fact, on the other hand, that the
Coffield device received prompt recognition and commercial success
raises at least a very strong presumption under the rulings in the cases
we have above cited against the contention that these Bergstrom and
Hayes patents were prior anticipations of it. Indeed, some of the
cases seem to go so far almost as to hold that such evidence is con-
clusive against such contention. Certain it is that common experi-
ence teaches us that very often two mechanical devices are very similar
in construction and design, yet one turns out useful, practical, success-
ful, while some defect somewhere in the other quarréls with its other
parts, and sends it to the scrap heap. I have compared these patents
very many times, and have studied the devices represented by them
long and earnestly, and I have been driven to the conclusion that the
essential difference between the Bergstrom and Hayes on the one side
and the Coffield on the other is that the valves of the two first operate
alike in a single movement by the elastic force of the springs, while
the Coffield takes the vital “last step beyond,” and secures two move-
ments, the initial one which unseats the valves against heavy pressures
holding them on their seats, the other accomplished by the elastic
pressure of springs acting upon the valves at the moment they are un-
seated, whereby, after they are relieved of pressure, a final moyement
is secured by. which the valves at each end of the piston stroke are
reversed, and the motor continues in operation. The single movement
secured by the Bergstrom and Hayes, it seems to me, may be subject
to uncertain contingencies. For example, Hayes in his patent says:
“Inclined studs » on the piston heads serve as bearings for the ends of
latches when the piston reaches either end of its stroke, and by elevating
the latches release the valve stems which are then suddenly and forcibly

tlgown inward, readjusting the valve and reversing the movement of the
piston.”

Bergstrom accomplishes a single movement by the force of the
spring in the same way. Defendant’s expert, Coombs, admits this.
Does not this “sudden and forcible” throwing inward of these valves
imply constant wear upon the valves and their seats? In such opera-
tion are not the springs overworked? Under very heavy pressure
are they not liable to break? If they are made extra strong, are they
not liable under very light pressure to be too unyielding? According
to complainant’s tests touching these questions, where a water pressure
of 150 pounds is used, a spring tension of 49.90 pounds would be pro-
duced, and a blow of 49.90 pounds would be inflicted by the valves
upon their seats by reason thereof. This would certainly rapidly de-
stroy the valve and weaken the springs, to say nothing of the liability
to constant breakage. On the other hand, by the double movement
involved in Coffield, the valves are unseated by first a rigid means
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such as the cylinder heads which initially unseat the valves against
heavy pressures yet holding them on their seats, the heavy pressures
thus removed, the elastic spring pressure that moment operates to im-
part a final movement whereby the valves are reversed. In this case
the spring tension, no matter whether the water pressure be 15 or 150
pounds, it is stated by complainant’s expert witness Wagner never
exceeds 3 pounds, and the valves are protected from the “sudden and
forcible” throwing inward against their seats. It is for these reasons
very clear to me that the Coffield is an advance in the art far beyond
either the Bergstrom and Hayes, and it is reassuring to me that my
able brother, Judge Hazel of the Western District of New York, in
considering this same question in the Blackstone Case, upon application
for preliminary injunction, has arrived at the same conclusion. The
other questions so extendedly argued by counsel need but little consid-
eration. The effort to establish fraud in the proceedings in the Patent
Office upon the Coffield reissue in my judgment has utterly failed in
both proper pleading and proof. As I have in my former opinion
herein pointed out, such defense cannot be made upon the ground of
mere irregularities, but actual fraud must be clearly shown.

[8] As to defendant’s claim of intervening rights accrued between
the issue of the original and the reissue patents, I have found nothing
to change my former judgment that such claim cannot be upheld, first,
because this defendant company, organized by Ornold and Howe, is in
no position to set up such a claim, seeking as it did, through Ornold’s
knowledge of Coffield’s invention acquired as a Coffield selling agent,
to pirate it, second, because I think complainant’s reissue patent, as
held by me in the Spears & Riddle Case, comes clearly within the rules
laid down in Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L.
Ed. 658, and is fully protected as of the date of the original patent
against all intervening rights.

The injunction must be perpetuated and an accounting awarded.

GENERAL KNIT FABRIC CO. et al. v. STEBER MACH. CO. et al.
(Circuit Court, N. D. New York. June 26, 1911))

PATENTS (§ 328%)—VALIDITY AND INFRINGEMENT—KNITTED FABRIC AND KNIT-
TING MACHINE.
The Scott patents, No. 899,439, claims 2 and 4, for a knitted fabric and
mode of producing the same, and No. 925,393, for a knitting machine,
both held valid and infringed.

In Equity. Suit by the General Knit Fabric Company and Robert
W. Scott and L. N. D. Williams against Steber Machine Company and
Bernard T. Steber. Decree for complainants.

Howson and Howson, for complainants.

Lewis, Watkins & Titus (Edgar M. Kitchin, of counsel), for de-
fendants.

sFor other cases see same tolic ~& § NuMBKR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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RAY, District Judge. Claim 2 of patent No. 899,439, is for a
knitted fabric, and 4 thereof is for the mode therein described of pro-
ducing a knitted fabric. They read as follows:

“2. A knitted fabric comprising two ribbed webs with crossed sinker wales,
the ribs of one web being disposed in the spaces between the ribs of the
other web, * * = 7»

“4, The mode herein described of producing a knitted fabrie, said mode
consisting in feeding one yarn to one set of needles drawing stitches first
In one direction and then in the opposite direction, to produce a ribbed
web, and feeding another yarn to an alternating set of needles likewise
drawing stitches first in one direction and then in the other direction and
between the stitches drawn by the needles of the first set.”

Claim 1 of patent No. 925,393, is for:

“1. The combination in a knitting machine for producing a ribbed fabric,
of two needle carriers each having two sets of needles, needle operating mech-
anism and a yarn supply co-operating with the needles of one set in each
carrier to produce one ribbed fabric, and needle operating mechanism and a
yarn supply co-operating with the needles of the other set in each carrier to
produce another ribbed fabric interlocked with the first.”

And claim 4 is for:

“4, The combination in a knitting machine for producing a ribbed fabrie,
of a cylinder and dial, each having two sets of needles, needle operating
mechanism and a yarn supply co-operating with one set of needles of the
cylinder and dial to produce one ribbed fabric and needle operating mecha-
nism and a yarn supply co-operating with the other set of needles of the cyl-
inder and dial to produce another ribbed fabric interlocked with the first.”

I do not think it would serve any useful purpose to describe here
the fabric, mode of producing same, or the combinations of cylinders,
needles, dials, etc. These matters are made plain only by diagrams and
drawings which are not of general interest. Having gone through
the testimony and able briefs of counsel and examined the machines
‘and products, I am constrained to hold with some hesitation that de-
fendants infringe the claims referred to of the two patents in suit, and
that such claims are valid.

There will be a decree accordingly, with costs.

In view of the doubts which I entertain as to the accuracy of my con-
clusions there will be an order suspending the‘issue and operation of
the injunction pending appeal provided same is taken within 60 days
after service of a copy of the decree and prosecuted diligently and on
filing a bond approved by me in the sum of $2,000, conditioned to pay
all costs, profits, and damages finally awarded against defendants, if
any,

In re FREEMAN et al.
(District Court, S. D. Georgla, Albany Division. May 13. 1911.)

BANKRUPTOY (§ 482*)—INVOLUNTARY PROCEEDINGS—MORTGAGED PROPERTY.
Where involuntary bankruptcy proceedings were only nominal, the
bankrupt having answered, and an adjudication baving been rendered
the next day after the petition was flled without notice to creditors,
mortgaged property of the bankrupt was not liable to contribute to the -

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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payment of fees of attorneys for petitioning creditors; the mortgagee
not having participated nor appeared, except to claim the entire fund
under priority of his mortgage.

[Ed. Note.—For other cases, see Bankruptey, Dec. Dig. § 482.*]

In the matter of bankruptcy proceedings of S. A. & W. T. Freeman.
Intervention of Atlanta Woodenware Company, mortgagee. On peti-
tion to review a referee’s order directing that fees of attorneys for pe-
titioning creditors be paid out of the fund in court arising from the sale
of mortgaged property. Order modified.

S. A. & W. T. Freeman were engaged in the furniture business in Albany,
Ga. They gave a mortgage to the Atlanta Woodenware Company, which
was duly filed and recorded more than two years prior to the bankruptcy
proceedings. There was no question as to the validity or bona fides of the
mortgage. At the time of bankruptcy the amount due under the mort-
gage, in round figures, amounted to $5,000. L. W. Nelson, representing claims
aggregating in amount only $271, filed a petition against S. A. & W. T. Free-
man, and praying that they be adjudicated bankrupts. The next day an
answer was filed, admitting bankruptcy, and asking that they be adjudicated
bankrupts. Upon this petition and answer the referee passed an order of
adjudication. In due course the stock of goods was sold by the trustee for
the sum of $1,825. The mortgagee asked that this amount be paid over to it
under its mortgage. The referee ordered that there first be paid out of the
fund the sum of $355, for certain taxes due upon the property, for the ac-
tual costs of the receiver and trustee in preserving and selling the property,
for the recelver’s, trustee’s, and referee's commissions; and that there also
be paid out of the fund the filing fees and general costs of administration,
amounting to $148.50, and the fees of attorneys for petitioning creditors, and
for the bankrupt, as soon as the same should be fixed by the court; and that
the balance of the fund then be paid over to the mortgagee. The mortgagee
filed no exceptions to the payment of the taxes and the court costs, amount-
ing to $335, for the items above stated, but excepts only to that portion of
the order directing that attorney’s fees and general costs of administration
be paid out of the fund.

I. J. Hofmayer, for Atlanta Woodenware Co.
L. W. Nelson, for petitioning creditors. .

SPEER, District Judge (after stating the facts as above). I have
no doubt about this question. It seems very clear that, while this was
nominally an involuntary proceeding, the prompt action of the alleged
bankrupts made it a voluntary proceeding. It looks very much as if
there was some, I will not say collusion, but understanding, between
the petitioning creditors who filed the bill and the bankrupts. The bill
was filed on one day, nominally as an involuntary proceeding, and the
bankrupts came in the next day, and the referee, without notice to other

creditors, proceeded to adjudicate them bankrupt. That action of the:

referee, together with the action of the petitioning creditors and the
bankrugts, destroyed entirely the involuntary character of the proceed-
ings. Other creditors had the right to be heard. The only effect of
involuntary bankruptcy like that by consent would be to saddle the as-
sets with expenses of counsel fees and the like. It is true that the ref-
eree went forward and appointed a receiver, and incurred certain ex-
penses in the administration of the estate which probably ought to be

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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paid whether the proceeding was voluntary or involuntary. But the
mortgagee, who had a valid lien, existing two or three years before the
bankruptcy proceeding, when his security was not increased in any man-
ner by the action of counsel for the petitioning crediters, and when it
was jeopardized by that action, ought not, in the opinion of the court,
to be obliged to contribute to the expenses of counsel for petitioning
creditors. It is wholly unlike the case of Alison Lumber Company (D.
C.) 137 Fed. 643, where the mortgage creditors appeared in the bank-
ruptcy court, selected it as their forum, availed themselves of the serv-
ices of its officers, and utilized its process to collect their claims. There
the court held that the mortgaged property should contribute to the
payment of attorney’s fees which might be fixed under the statute.

It is also wholly unlike the case of Erie Lumber Company (D. C.)
150 Fed. 817. There the business was a continuing business, and the
court held: :

“A mortgagee of a bankrupt, who has notice of and participates in the
bankruptcy proceedings, and makes no objection to the appointment of re-
celvers to continue the bankrupt’s business, but does a banking business
with the receivers, is thereby precluded from insisting on the priority of
his mortgage over the operating expenses or other obligations incurred by

the receivers under orders of the court in carrying on the business which was
intended to conserve his security.”

That is not this case. The lienholder did not participate. He objected
all the time, and if he appeared at all he appeared for the purpose of
objecting: His claim, as I understand, was never proven in bankruptcy,
except to claim the entire fund. I think the cases are clearly distin-
guishable. Indeed, Mr. Remington, in his work on Bankruptcy (vol-
ume 2, p. 1234, par. 1994, and in the notes thereto), draws the distinc-
tion here made by the court, and distinguishes the cases of Alison and
of the Erie Lumber Company, heretofore decided by this court, from
the general rule therein announced; that is, that the general costs of
administration, including attorney’s fees, cannot be taxed against the
mortgaged property. .

Take an order modifying the finding of the referee in accordance
with the ruling of the court.

THE ETHEL J.
(District Court, W. D. Michigan, N. D. August 8, 1911.)

ADMIBALTY (§ 90%)—DECREE BY DEFAULT—PROCEDURE.

Where, on the flling of a libel in rem and the issuance of attachment,
the vessel has been seized and the usual notice duly published. and no
person appears as owner or claimant, either formally on the record or
by notice to the proctors for the libelant, the default itself may be treated
as sufficient basis for a formal decree of condemnation and sale without
further proofs.

[Ed. Note.—For other cases, see Admiralty, Dec. Dig. § 90.*]

oFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to dp.te. & Rep'r Indexes
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In Admiralty. In the matter of libel of the steam tug Ethel J.
On question of procedure on default. Decree ordered.

Ball & Ball, for libelant.

DENISON, District Judge. In this case a libel was filed on the
9th of May, 1911, based on a claim for labor and repairs. An at-
tachment was issued, returnable the first Tuesday in June. The vessel
was seized and the usual notice was duly published. On June 27th
an intervening libel was filed by the master. An attachment was
issued, returnable the first Tuesday in August, and notice of this was
also published. .

No person has appeared in the proceedings, as owner or claimant,
and the question now arises, as one of practice, whether, upon this
default, the vessel should be condemned without further proofs, or
whether a formal hearing should be had. The impossibility of the

" presence, by the judge, in each of the divisions, upon the regular

monthly hearing day in admiralty, contemplated by the rules, led
to the necessity, if proofs were to be taken, either of continuing the
hearing until some later period, when the judge could be present, or
of taking proofs by deposition or affidavit. I am informed that of
late years, in this district, the latter practice has been followed, and
before a decree of condemnation, proofs, more or less formal, by way
of deposition or affidavit, have been required.

Upon consideration, it seems more in analogy with the equity
practice on defaults, and more in conformity with what I understand
is the general admiralty practice in other districts, to treat the de-
fault itself as a sufficient basis for the regular formal decree of con-
demnation and sale. I do not see that the requiring of a further
affidavit from the claimant, which must be merely a repetition of the
sworn libel, can be of sufficient value to justify the expense and delay.
The question of the amount of libelant’s claim remains open until the
distribution of the proceeds. -

In this case, therefore, the proctors for libelant may file an affidavit
showing that there has been no appearance by any owner, claimant,
or person interested, either formally upon the record or by way of
notice to the proctors for libelant, and upon the filing of such affi-
davit an order may be entercd as of the first Tuesday in August, or
reciting-continuance from the first Tuesday in August, declaring the
default of all owners, claimants, or persons in interest, excepting the
libelant and cross-libelant, and thereupon ordering, in the usual form,
the condemnation and sale of the vessel,
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In re GULICK.
(District Court, S. D. New York. August 16, 1911)

BANKRUPTOY (§ 407*)—DISCHARGE—JURISDICTION TO GRAKT.

A court of bankruptcy is without jurisdiction to grant a discharge to a
bankrupt unless there are dischargeable debts, and where the only claims
listed by a bankrupt, or filed, are stated in his schedule to be disputed,
and are in fact in litigation, which he is contesting, the court has no pow-
er to grant him a discharge. '

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 407.%]

In the matter of Herbert Gulick, bankrupt. On motion to confirm
referee’s report recommending a discharge. Discharge denied.
See, also, 186 Fed. 350.

Olcott, Gruber, Bonynge & McManus, for bankrupt.
Root, Clark & Bird, for opposing creditor.

HOLT, District Judge. This is a motion to confirm a referee’s
report recommending a discharge. The bankruptcy is voluntary.
Three claims only are listed in the schedules, each of which is stated
in the schedules to be disputed. In fact, three actions were pending
on them when the bankruptcy petition was filed, in which the bank-
rupt had interposed answers denying liability. These answers have
not been withdrawn. The referee has reported in favor of a dis-
charge, to which the creditors object on the ground that, as the bank-
rupt denies that any debts exist, the court has no jurisdiction.

The point is novel; but, in my opinion, the objection is valid. The
discharge authorized by the bankrupt act is a discharge from debts,
not from disputed claims. I think that a bankruptcy court has no jur-
isdiction to grant a discharge, unless there are dischargeable debts to
discharge. Thus it has been held that the court has no jurisdiction
to grant a discharge when the only claim listed is not provable (In re
Yates [D. C.] 114 Fed. 365; In re Schwaninger [D. C.] 144 Fed.
555), or, though provable, is not dischargeable (In re Maples [D. C.]
105 Fed. 919; In re Yates [D. C.] 114 Fed. 365). Two of the claims
filed in this case appear to be dischargeable; but the point is that the
bankrupt does not admit that they are debts. He may prefer to get
a discharge, instead of litigating the claims on the merits; but, until
he admits that they are debts, I do not see what power a bankruptcy
court has to discharge such contested claims because they may be
established as debts. :

The referee’s report is not confirmed, and the discharge is denied.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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In re SCHOENFIELD.
(District Court, N. D. West Virginia. July 27, 1911)

1. BANKRUPTCY (§ 184*)—CLAIMS BY THIRD PERSONS—DETERMINATION.

A receiver In bankruptcy properly took possession of a stock of goods
which remained under the bankrupt's control and was being disposed of,
though a bill of sale to claimant had been recorded, it not complying with
the bulk sales law of the state; and the bankruptcy court has jurisdic-
tion to determine claimant’s rights.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 184.*]

2. CorPORATIONS (§ 312*)—PRESIDENT—POWERS.

The president of a corporation cannot transfer title to goods to him-
self without the directors’ consent, and one not an innocent purchaser
from him takes nothing by his purchase from the president.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 1376-1386;
Dec.” Dig. § 312.%]

3. BANKRUPTOY (§ 303*)—FRAUDULENT TRANSFER—EVIDENCE.

Evidence on a claim to property taken as belonging to a bankrupt keld
to show that an attempted transfer to claimant was intended to defraud
the other creditors.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 303.*]

4, ESTOPPEL (§ 59*)—WHO MAY ASSERT—PARTIES TO FBAUD.
One party to a scheme to defraud creditors cannot base estoppel npon
another’s acts under the scheme.
[Ed. Note.—For other cases, see Estoppel, Cent. Dig. §§ 146, 147; Dec.
Dig. § 59.*)
5. BANKRUPTCY (§ 303%)—ASSETS—PROOF.
On a claim of property taken as belonging to a bankrupt, the trustee
in bankruptcy need not show insufficlent assets in his hands to satisfy
creditors when the bankrupt states in his petition that he has no assets.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 303.*]

In the matter of Herman Schoenfield, bankrupt. On petition by
Jacob Salsburg claiming certain property. Petition dismissed.

Upon hearing of petition of Jacob Salsburg, asserting title to prop-
erty taken possession of by trustee, the following certificate of facts
was made by Referee J. W. Cummins:

On June 14, 1910, Herman Schoenfield filed a voluntary petition in bank-
ruptcy, scheduling no assets, but showing -a lability of $14,000. On the
15th day of June, 1910, there was an adjudication, and an order of refer-
ence to J. W. Cummins, referee. On the 23d day of June, 1910, a petition
was flled by 8. M. Noyes, asking for the appointment of a receiver, and
thereupon George A. Blackford was appointed receiver, and as such took
immediate possession of the store and property therein at No. 1128 Market
street, in the city of Wheeling, W. Va., known as the “Schoenflield Store.”
On June 27, 1910, at the first meeting of creditors, the sald receiver was
duly elected and qualified as trustee, and thereupon he proceeded to Bay City,
Mich., and took charge of the store there, most of the goods of which had
been shipped from the Wheeling store, after Herman Schoenfield had been
adjudicated a bankrupt,

On June 27, 1910, Jacob Salsburg, by his attorneys, filed a petition before
the referee, claiming to be the owner and to be in possession of the goods at
the store in Wheeling, No. 1128 Market street, and prayed that the receiver
and trustee, George A. Blackford, be directed to deliver the possession thereof
to the said Jacob Salsburg. The referee decided against the prayer of the

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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petition, and a review of his order was asked by the sald Jacob Salsburg.
Thereupon the matter was certified to the Honorable Alston G. Dayton, Judge,
and by an order entered on the 20th day of July, 1910, he confirmed the
order of the sald Cummins, referee, and decreed that the petition filed by
the said Jacob Salsburg be taken, deemed, and treated as an intervening
petition for the purpose of trying the title and the right to the possession of
said property, and referred the hearing on said petition and the answer
thereto filed by the sald George A. Blackford, trustee, to J. W. Cummins,
referee. The referee proceeded with said hearing, and after hearing all the
testimony introduced by the sald Jacob Salsburg, and also by the said George
A. Blackford, trustee, and the arguments of counsel, did on September 30,
1910, enter an order, the original of which is annexed to this certificate. On
the 30th day of September, 1910, in said proceeding, Jacob Salsburg, feeling
aggrieved thereat, asked for a review of aforesaid order, which was granted.

A summary of the evidence on which such order was based is as follows:

That Herman Schoenfield, bankrupt, is 41 years old; was born in Germany:
is now a citizen of the United States, and has lived in the United States
between 21 and 23 years; is single; has one brother living in this ‘country,
Max Phillip Schoenfleld, who is now about 30 years of age, who has been
here about 10 years. and now lives iIn Wheeling, and is a salesman at present.
When Herman Schoenfleld came to this country, he had no means, that
Herman Schoenfleld went Into business with an uncle in Pittsburg. under
the name of the “Lion Clothing House,” Herman Schoenfield taking the lease
in his own name, the rent reserved being-$900, conducting this business for
about a year, when he broke up and lost every dollar he had. That after
Herman lost his money in the Lion Clothing Company in Pittsburg, his uncle
had the goods shipped to Johnstown, Pa., where some new goods were added
to the old stock, the business being conducted in the name of “Chicago Cloth-
ing Bankrupt Sale” for about one year. The lease on the property in Johns-
town was taken in Herman’s name, the rental being $1,200 a year. The un-
cle, owner of the store, got into trouble, and the sheriff came and closed the
store. The store was advertised under the name of the Chicago Clothing
Bankrupt Company to attract people to the store. The goods were advertised
by baukrupt sales, as Herman has done right along. Herman Schoenfield
had no interest in the business at Johnstown, except his salary, which ranged
from not less than $25 to not more than $30 a week. This store at Johns-
town was conducted about 18 or 20 years ago.

The stock of goods at Johnstown, when it was sold at sheriff’s sale, was
bought back by a relative, Israel Schoenfleld, an uncle of Herman Schoen-
field, and shipped to Shelby. Ohlo. Herman was retained as manager of this
store at Shelby, Ohio, which lasted about three months; Herman’'s salary
being $40 a week; the store being conducted under the name of the Inter-
national Clothing Company. A bankrupt sale was had in connection with
the store at Shelby, Ohio. At the expiration of about three months, the
goods were shipped up to Mansfield, Ohio, and went into a store opened up
by Israel Schoenfield, the uncle of Herman Schoenfield. When this store was
opened up a bankruptcy sale was advertised. Herman was manager, at a
salary of about $30 a week, and lived at the home of the proprietor, his uncle,
free. Herman stayed at Mansfleld over a year, and left there about 1897,
not having a dollar. He then formed a partnership with a cousin, Samuel
Steinfeld, who furnished the money, $4,250, to buy a stock of gpods at New
Castle, Pa., which store was called the “International Clothing Compauy,”
Herman’s interest being to draw a living and one-half the profit. The store
made money. Herman was the man in charge of the store, being connected
with it for 11 months, Herman getting out of the store during that time
his living and $3,500 worth in goods, and went to Sharon, Pa., and opened a
clothing store as Herman Schoentield, belng the first time that he started
in business alone. In addition to the $3,500 worth of goods which Herman
brought from New Castle, as his share of the profits, a stock of other goods
was added. This store continued for about two years, and Herman moved
to Youngstown, Ohio. At Sharon, Pa., a fire destroyed the store of Herman
Schoenfield. When the store was opened in Youngstown, Ohio, one Seligson
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was taken in, the store being under the firm name of Schoenfleld & Seligson.
In a short time Seligson was bought out. At Youngstown, Herman Schoenfield
went into bankruptcy, owing about $50.000. The creditors received 20 per cent.
Herman Schoenfield applied for his discharge in the bankruptcy proceedings
at Youngstown. Specifications were filled' in opposition to the discharge by a
number of the creditors, alleging among other grounds that the bankrupt
bad not kept books of account, and that he had falsely and fraudulently con-
cealed his assets and had not given up all his property. The hearing on the
specifications in opposition to the discharge was referred to a referee, who
found that Herman Schoentield had not surrendered all of his property and
had made false and fraudulent statements concerning same, finding in favor
of every specification, and recommended that the bankrupt be not discharged.
This finding was sustained by Justice Wing, then judge of the District Court,
and the discharge of Herman refused.

While Herman Schoenfleld was in business at Youngstown, his brother,
Max Schoenfield, who was then about 20 years of age, came from Germany,
and worked in the capacity of clerk in Herman’s store. After the bankruptcy
of Herman Schoenfield at Youngstown, Herman being an undischarged hank-
rupt. he went into business at Homestead, Pa., in his brother’s (Max Schoen-
field's) name. Max had saved about $500 or $600 from his salary, which
he earned as a clerk in his brother’s store at Youngstown. The store was
a success, and was continued in this way for three or four years, when the
.Pennsylvania corporation of the Schoenfleld Company was formed., about
194, most of the stock appearing in the name of Max Schoenfield, and Phillip
Schoenfield, the father of Max and Herman Schoenfleld, a small portion of
it in the name of Herman. This corporation having taken over the business
which Herman was theretofore conducting in the name of Max Phillip
Schoenfleld. his brother. Max Phillip Schoenfield was president of this cor-
poration, and Herman secretary and treasurer. The first time the board of
directors met. they authorized a salary to Herman Schoenfleld of $£3.000 a
year. No one else connected with it was authorized a salary from the stock-
bolders or board of directors. No dividends were ever declared. The minutes
of the company are very informal and irregular. Jacob Salsburg was the
second man that Herman met when he came to this country. The Schoenfield
Company was in business at Homestead, Pa., and continued their business at
Wheeling, W. Va., down to about July, 1909, when it went into bankruptcy.
The Schoenfleld Company opened their store in Wheeling at No. 1128 Market
street, in January. 1908. In March or April, 1909, Herman Schoenfleld rented
a storeroom in Pittsburg, from McCann & Co., and went into business there,
his brother Max having charge of the business.

The Schoenfleld Company and Herman Schoenfleld gave fictitious and
fraudulent cognovit notes to Shoeneman & Salsburg, which were used to
‘close up the business, and then re-open and advertise a sheriff’s sale, instances
of which are at McKeesport and Columbus, Ohio. There is no evidence of
any of there false or fraudulent notes ever being given in anybody’s name
excel't Shoeneman & Salsburg.

The three creditors who flled the bankruptcy petition in the Schoenfield
Company bankruptcy proceedings were Woodbine Children’s Clothing Com-
pany, a partnership owned by Jacob Salsburg, Joseph Shoeneman, and an
individual by the name of Rabinovitch; a partoership by the name
of Shoeneman & Salsburg, composed of Joseph Shoeneman and Jacob
Salshurg. which was a dircontinued business at the time of the bankruptey
proceedings, having gone out of business in 1907; Goorin & Shapira Company
—all of those being very close friends of Herman Schoeunfield. Herman admits
that up until the 26th day of April. 1908, he drew out of the Schoenfleld
Company, as salary, about $12,000. Most of this money he says he sent to his
sisters in the old country. He cites an instance in June or July, of 1909,
where he bought a draft from the German National Bank in Allegheny, Pa.,
giving as a counsideration for said draft, a check on his account in that bank,
which account was in' the name of Max Schoenfleld, which he sent to Ger-
many. The liabilities of the Schoenfleld Company, when they went into
bankruptcy, were about $50,000. Herwan Schoenfield and his brother, Max,
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got along well soclally, but there was some kind of misunderstanding in
business, and this was the reason why the Schoenfield Company, part of the
time, had more than one store. The Schoenfleld Company was not paylng its
.bills promptly, and in February, 1909, there was a meeting of their creditors
at Philadelphia. Jacob Salsburg was at this meeting, and Herman Schoen-
fleld, as well as the other creditors of the Schoenfield Company. Max was
not at the meeting. The Schoenfield Company was put on an extension list
wut this meeting. some of the notes not maturing for 30 months from that time.
On July 28, 1909, Jacob Salsburg went to Pittsburg, and obtained from Max
Schoenfield two agreements, by which he guaranteed to pay the claims
which Shoeneman & Salsburg, and Woodbine Children’s Clothing Company
had against the Schoenfleld Company, amounting to about $14,000. At this
meeting Herman Schoenfield was present. Jacob Salsburg says he does not
remember anything about what occurred at this time, suffering a very sudden
lapse of memory, which is significant. Max Schoenfield, in the first exami-
nation, which was a part of the examination of the bankrupt, gives as the
reason why he made the agreements, that using his language: *I done that
because Mr. Salsburg, being a friend of mine, also extended me liberal credit
from time to time; I felt this way, if I would get the stock, all the assets
of the Schoenfleld Company, I figured I would get the stock and all their
assets, and I figured then I would pay him so much money.”

I find from all the facts and circumstances in the case that Herman Schoen-
fleld and Jacob Salsburg, at this time, had arranged for ithe bankruptcy of
the Schoenfield Company, said Salsburg was to use his infiuence with other
creditors to bring about a composition at 20 cents on the dollar. In the early
part of July, following, the bankruptcy petition was flled and the Schoenfield
Company adjudicated a bankrupt. There was an agreement in writing,
signed by a number of the creditors, authorizing Herman to close up the
business, and agreeing to accept 20 cents on the dollar. This composition
was made, and a loan was made to Herman Schoenfield of $6,000 less the dis-
count, by Shoeneman & Salsburg, through Jacob Salsburg.

At the time of the bankruptcy, the goods of the Schoenfleld Company were
in their store at Wheeling, 1128 Market street. After the composition, the
store was opened and continued to do business until June 23, 1910, when the
store was selzed by George A. Blackford, receiver in bankruptcy. The Schoen-
fleld Company had a bank account at Homestead, Pa., up until the company
went into bankruptcy, and it did not have an account at any other bank.
Herman Schoenflield closed up the store which he bad in Pittsburg, which
was being conducted by Max, his ‘brother, in August, 1910> The money de-
rived from the sale of goods from this store was deposited in the German
Natlonal Bank of Allegheny in Max’s name. When the store was discon-
tinued in Pittsburg, the money in the bank was checked out, and the goods
and the money, as well, taken to Chillicothe, Ohio, where Herman opened an-
other store in his brother’s (Max Phillip Schoenfleld’s) name. He alse
opened a bank account in a bank in Chillicothe, Ohio, in the name of his
brother, Max Phillip Schoenfield, the store at Chillicothe being managed by
Max Phillip Schoenfield.

Herman had a bank account in the German Bank of Wheeling, in his own
name, which was a very active account. He also had a bank account in
the Security Trust Company, at Wheeling, in his own name; also had a bank
account in the National Exchange Bank, in the name of his brother, Max
Phillip. Herman's store at Chillicothe was moved to Bay City, Mich, about
the first of the year 1909, and continued until about May of the same year.
The bank account there was in Herman’s name. He had the goods at Bay
City insured in his own name. When the store at Bay City was closed out,
Herman came back to Wheeling, and he and Max were both at the Wheeling
store, No. 1128 Market street. During the time Max was at Pittsburg and
also at Chillicothe, the book entries were partly in Max’s own handwriting,
and partly in the handwriting of the clerk, and show that he drew a weekly
salary as clerk, the same as the other clerks. The money, except dbout $135, -
that was used to make the composition of the Schoenfield Company, came
from the bank account at Chillicothe, which was in Max Schoenfield’s name.
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The books kept at the store in Chillicothe, Ohio, show that when the check
drawn by Max Phillip Schoenfield was sent to Pittsburg to Sachs & Hirsh-
fleld, to make the composition, an entry was made on Herman Schoenfields
personal account, charging this amount of money.to Herman. The additional
$135 was made good in Pittsburg, by the check of Jacob Salsburg, which was
afterward repaid to Jacob Salsburg by Herman Schoenfield.

Several weeks before June 2, 1910, the date of the bill of sale to Jacob
Salsburg, Herman and Max had a quarrel in the store at Wheeling. Max
immediately left the store, and did not return to work until after the trans-
fer to Jacob Salsburg. During this time he had made arrangements to go
to Europe. Salsburg came to Wheeling in June, 1910, in response to letters
and telegrams of Herman's, of which Max was ignorant. Herman Schoen-
field liste@ all of the accounts which were assumed in the bill of sale, which
part of the bill of sale is by far the most material part, and is in the hand-
writing of Herman. After Jacob Salsburg returned to Philadelphia, the
bill of sale was admitted to record. There was also returned to Herman a
contract of employment, signed by Jacob Salsburg. Very shortly after the 2d
of June, a large quantity of the goods at 1128 Market street was shipped to
Bay City, Mich., and a store opened there. No bank account was opened at
Bay City, Mich., until after the 27th of June, at that time Herman Schoen-
fleld sending a telegram to Wilkins, the manager there, to open a bank ac-
count in the name of Jacob Salsburg, and send the book to B. Salsburg, P.
0. Box 436, Wheeling. This was Herman’s P. O. Box, and this telegram
was sent after George A. Blackford had taken possession of the store at
Wheeling. Jacob Salsburg did not open an account at Wheeling, but the
proceeds of the sales from the store at Wheeling were deposited in the same
g:?k accounts the same as they had been before the bill of sale to Jacob

shurg.

Herman Schoenfleld advertised a sale of goods at the store in Wheeling
after he became bankrupt, as the goods of Herman Schoenfield, calling par-
ticular attention in the advertisement to the court, and the time when he
was adjudicated & bankrupt. This advertisement does not bear the name
of Salsburg, nor does it in any way show that Salsburg had any interest in
the store, although it was long after the bill of sale, and Salsburg says he
knew nothing about this advertisement at the time. The store at Wheeling
No. 1128 Market street, contained, across the front thereof, in large letters,
the word, “‘Schoenfleld” and the words, “Schoenfleld” and ‘“Schoenfield’s
Store” were displayed on muslin signs in front of the store, and at other
conspicuous places in the store. The signs were not changed after the bill
of sale to Salsburg, and everything remained just as it was before the bill
of sale, and that was the condition when the receiver, Blackford, took charge
of the store at Wheeling, .

At the time the bill of sale was made, Jacob Salsburg gave his check to
Max Phillip Schoenfield for $1,076. By this bill ot sale, made by Max Phil-
lip Schoenfleld to Jacob Salsburg, Jacob Salsburg bases his title, and it is
the only title or claim of title that he claims or makes. MAx deposited
this check for $1,076 in the German Bank of Wheeling, opening an account
in that bank, this item being the only deposit ever made in that account.
At the time an account was in his name in the National Exchange Bank at
Wheeling, and he gives no reason why this money was not deposited in the
account in his name in the National Exchange Bank. Of this $1,076 he im-
mediately checked to Herman $76; afterwards checks to himself $10, then
draws a check on the account for $990, thereby checking out the entire $1,076.

The bill of sale recites that Jacob Salsburg is to assume certain accounts
as a part of the consideration., He has not paid any of these accounts, and
none of the accounts have been pald except one account of about $150 for the
payment of which a check was outstanding at the time the bill of sale was
given, and which check was met at the bank in Wheeling out of the money
which was taken from the sales of the goods; another check being for about
$26 was drawn on the account in Bay City and payment thereon was stopped
by the receiver. Herman Schoenfield gave a number of fake notes and
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fake checks during his business career, the kiting of checks being the rule
with him, rather than the exception.

A number of the books of the Schoenfleld Company, showing the accounts
at the different stores, were introduced. Some of these books were
mutilated. at the places where the accounts of the Schoentields would appear,
as indicated by the fndex. Some of these books were not discovered by the
trustee until after Max Schoenfield, Hermun, and Jacob Salsburg had gone
into the store for the purpose of an inventory after possession had been taken
by the receiver. The goods at Wheeling were insured by three policies of
insurance in the name of Jacob Salsburg, after the bill of sale. Prior to the
bill of sale to Salshurg, a number of applications for insurance on the goods
at the store in Wheeling were made, but in practically every instance the
fnsurance was refused or canceled. The premiums were promptly paid, and
the hbuilding in which these goods were, was a modern brick building on
Market street, one of the principal business streets in Wheeling. Many of
the contracts for advertisement with the various newspapers were made in the
name of Herman Schoenfield; others in the name of the New York Consoli-
dated Clothiers. A number of involces for the goods were in the name of
Herman Schoenfleld, ,and a number of them in the name of Max Phillip
Schoeufleld. Max was a mere figurehead in the Schoenfield Company. I
have no hesitancy in finding, from the evidence and all the facts and cir-
cumstances connected with the hearing, that Max Phillip Schoenfieid and
Herman Schoenfield unbhlushingly perjured themselves.

Jacob Salsburg's testimony was very unsatisfactory, his manner indicating
that If he were not deliberately perjuring himself, he was withholding some
very important testimony. To illustrate: He said that he had not done any
business with Herman Schoenfield. The examination of his books, which
were introduccd by him. to which examination he strenuously objected and
caused a scene at the hearing, showed that there were thousands of dol-
lars of accounts with Herman Schoenfield, one account espcially, the bills
payable account, showing that the firm of Shoeneman & Salsburg had. notes
of Herman Schoenfleld up in the thousands of dollars, also showinz that the
firm of Schoeneman & Salsburg bhad taken notes of the Schoenfield Com-
pany after it was adjudicated a bankrupt, and had renewed these notes In
the regular course of business and showed a course of dealings with Herman
Schoenfield for years. The account at the German Bank of Wheeling was In
the name of Herman Schoenfleld. It was a very active account, and most
of the goods in the store at Wheeling were paid for by Herman Schoenfield’s
checks, drawn on this account. The account at the Security Trust Company
at Wheeling was also an active account, and a large part of the goods that
went into the store at Wheeling, before the Schoenfleld Company went into
bankruptcy, were paid for by checks drawn on the account in the Security
Trust Company, which was in Herman’s name. The proceeds of the sales
at the store In Wheeling were deposited in this account by Herman. The
account at the National Exchange Bank was in the name of Max Schoen-
field. It wgs not a very active account. It was opened in January, 1910,

Charles H. Sachs and J. B. Handlan, for petitioner Jacob Salsburg.
Benjamin Rosenbloom, for bankrupt.
J. W. Ritz, for trustee.

DAYTON, District Judge (after stating the facts as above). I
have very carefully read and considered all the evidence presented by
this record, set forth as it is, in more than 1,400 typewritten pages,
and some 130 odd exhibits filed therewith. The facts are so many
and complicated I shall not attempt to set them forth in detail, but con-
tent myself with setting forth as above the certificate thereof filed by
the referee.

[1] It is still contended by the petitioner, Salsburg, that the stocks
of merchandise should have been turned over to him by reason of his
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alleged purchase thereof from Max Ph. Schoenfield, by the trustee
in bankruptcy, whose remedy then would have been ‘the institution
of a plenary suit in some court of competent jurisdiction to recover
them back from him or their value. I did not think so at the time I
entered the order, directing the referee to investigate and determine the
validity of this claim of Salsburg, nor do I think so now. On the
contrary I think the wisdom of that order, in the light of the remark-
able disclosures of the evidence cannot for a moment be questioned.
First. The evidence clearly discloses that the storerooms both in
Wheeling and Bay City were the leased premises of Herman Schoen-
field; that notwithstanding Salsburg claims to have made his purchase
21 days before Blackford, as receiver, took possession, he allowed the
“Schoenfield” signs to remain, and further allowed the bankrupt, Her-
man Schoenfield, to remain in charge and in a local paper, under date
of June 16th, a week before possession was taken by the receiver, to
advertise these goods “at bankrupt sale” as belonging to “Schoenfield’s
store,” situate in this storeroom in Wheeling of which Herman was
the lessee. The effort to show that the taking into possession of the
goods by the receiver was tortious, has, in my judgment, utterly failed.
It was a surrender by those in charge with substantially a declaration
that Salsburg was the owner by the bankrupt’s brother, who had been
connected with the “Schoenfield Store” management all along, and by
young Salsburg, the son of claimant. It is just as much the purpose
of the present bankrupt law (Act July 1, 1898, c. 541, 30 Stat. 544
[U. S. Comp. St. 1901, p. 3418]), as it was that of the Act of 1867
(Act March 2, 1867, c. 176, 14 Stat. 517)—
“to secure the possession of the property of the bankrupt, so that it might
be administered under the proceediugs in bankruptcy. Between the first steps
initiating them and the appointment of the assignee, a considerable time
often elapses, during which the effects of the bankrupt, especially in a case
commenced by creditors, may be surreptitiously conveyed beyond the reach
of the court or of the assignee, who, when appoiuted, Is entitled to the pos-
session of them. If the bankrupt does not voluntarily aid the court, or is
inclined to defeat the proceedings, he can, with the aid of friends or irre-
sponsible persous, seli his movable property and put the money in his pocket,
or secrete his goods or remove them beyond the reach of the assignee or the
process of the court, and thus defy the law.” Sbarpe v. Doyle, 102 U. S.
* 686, 689, 26 L. Ed. 277. :

The Code of this state (1906) § 3468 (chapter 100, § 13), provides:

“If any person shall transact business as a trader, with the addition of
the words ‘factor,” ‘agent,’ ‘and company,’ or ‘and co.” and fail to disclose
the name of his principal or partner by a sign in letters, easy to be read,
placed conspicuously at the house whereln such business is traunsacted, and
also by a notice published for two weeks in a newspaper (if any) printed in
the town or county wherein the same is transacted, or if any person trans-
act such business in his own name, without any such addition, all the prop-
erty, stock, choses in action, acquired or used in such business, shall, as to
the creditors of any such person, be liable for the debts of such person. This
section shall not apply to a person transacting such business under a license
to him as an auctloneer or commission merchant.”

This provision taken from the Virginia Code of 1860 has been con-
sidered in Partlow v. Lickliter, 100 Va. 631, 42 S. E. 671, where it was
held that property used in such business is liable for the payment of
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the trader’s dsbts, notwithstanding a bill of sale thereof may be re-
corded.

The Supreme Court of Appeals of this state in the case of Gilbert v.
Peppers, 65 W. Va. 355, 64 S. E. 361, has held that a conveyance of a
shifting stock of goods or other personal property of a transitory
character left in the possession of the grantor is void per se and on its
face. This decision has been followed by this court in In re Elletson
Company (D. C.) 174 Fed. 859, and its action in so doing has been
affirmed by the Circuit Court of Appeals for this circuit in Ritchie
"County Bank v. McFarland, 183 Fed. 715, 106 C. C. A. 153.

Then, too, section 1, c. 78, of the Acts of the Legislature 1909, was
at the time in force, and provides:

“The sale in bulk of any part or the whole of a stock of merchandise other-
wise than in the ordinary course of trade and in the regular and usual prose-
cution of the seller's business, shall be fraudulent and void as against the
creditors of the seller, unless the seller and purchaser at least five days before
the sale, make a written statement showing the nature and character of the
sale and property to be sold and the price to be paid therefor, and unless the
purchaser demands and receives from the seller a written list of names and
addresses of creditors of the seller, with the amount of indebtedness due or
owing to each and certified by the seller under oath, to be, to the best of his
knowledge and belief, a full, accurate and complete list of his creditors and
of his indebtedness; and unless the purchaser shall at least five days before
taking possession of such merchandise or paying therefor, notify personally
or by registered mail, every creditor whose name and address is stated in
said list, of the proposed sale and of the price, terms and conditions thereof.”

Granting that Blackford, receiver, had full notice, by reason of the
recordation of Salsburg’s bill of sale, of Salsburg’s claim to these
goods, on its face he must have seen that it was of shifting stocks of
merchandise, such as set forth in Gilbert v. Peppers and a very little
investigation would have informed him that the “bulk sales” law had
not been complied with; that after a lapse of 21 days from the date of
such bill of sale, these goods still remained as before under the control
of the bankrupt and in his possession, upon his leased premises, and
were being advertised and sold, in part, under the old name of the
“Schoenfield Store” and in part were being boxed up and shipped to
Michigan. Could there be any excuse for his not discharging his duty
and taking possession? I think not. Having possession, the law is
clear that the bankrupt court’s jurisdiction to summarily ascertain
and determine Salsburg’s title or right to these stocks was complete,
as held by such cases as White v. Schloerb, 178 U. S. 542, 20 Sup. Ct.
1007, 44 L. Ed. 1183; Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct.
778, 49 L. Ed. 1157, and In re Elletson Co. (D. C.) 174 Fed. 859, af-
ﬁls'gned in Ritchie County Bank v. McFarland, 183 Fed. 715, 106 C. C. A.
153. :

[2] Second. Touching the determination of the merits upon Sals-
burg’s claim to these stocks of goods I have no hesitation in sustaining
the conclusions reached by the referee, adverse to such claim, for
several very pertinent reasons.

(a) The Supreme Court has held the validity of such claim of title
to be a question of local' law, in the determination of which state
statutes and decisions will control (Thompson v. Fairbanks, 196 U. S.
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516, 25 Sup. Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 198 U. S.
91, 25 Sup. Ct. 567, 49 L. Ed. 956) ; and I have above shown that this
sale in bulk was contrary to chapter 78, Acts 1909; that Salsburg did
not comply with section 3468 of the Code 1906, and that this sale ran
counter to the rulings in Gilbert v. Pepper.

(b) The claim must be rejected also because it is undisputed that
Salsburg claims only through purchase from Max Ph. Schoenfield,
who, it is clearly shown, never had title to these goods. Going back
only one step, it is to be remembered that the goods were in the pos-
session of the Schoenfield Company, a corporation under the laws of
Pennsylvania; that this company became bankrupt; that a composi-
tion was offered, accepted and confirmed whereby the stock became
vested again in this company; that Max Ph. Schoenfield claims (which
claim we will more fully consider later) to have furnished the money
to effect this composition, but there was no decree vesting in him the
title and possession of the goods and there was no subsequent author-
ization for or transfer of the goods to him by the corporation. As pres-
ident of this corporation he could not sell and transfer the stock of
lgoods to himself without the consent of the corporation directors at
east.

[3] The result was he could acquire no title as against the corpora-
tion by merely taking possession and by reason of such possession
could sell and confer no title at least to any other than an innocent
purchaser without notice and such Salsburg certainly was not; for

(c) The whole proceeding had been, in my deliberate judgment,
a corrupt scheme originated by Herman Schoenfield, the bankrupt,
and Salsburg to secure the debts due to Salsburg’s firms and to defraud
the other creditors. This is shown by the fact that Salsburg first
obtained the guarantee agreements from Max Ph. Schoenfield, that his
firms’ debts should be paid; that his two firms then became two of the
threé petitioning creditors, asking for and obtaining this corporation’s
adjudication in bankruptcy; that Salsburg or one of his firms loaned
nearly $6,000 to effect the 20 per cent. composition; that while this
loan was nominally to Max it was largely repaid to him by Herman.
~Max has testified that he was a “figurehead” in the Schoenfield Com-
pany, and I think there can be no question that this was true. The com-
pany itself, in my judgment, has been clearly shown to have been noth-
ing more and nothing less than a mere device to enable Herman to carry
on business which he could not do because his effort to defraud credi-
tors by the bankrupt proceedings at Youngstown, Ohio, had failed and
he was an undischarged bankrupt. Max and Herman, it seems, just
before this attempted sale to Salsburg had fallen out and Max had
left Wheeling. It seems clear he wanted to return to Europe. Doubt-
less he needed money. Herman sent for his friend Salsburg who came
on to help out. Max was paid substantially $1,000 to quit, and this
bill of sale was made to Salsburg with the strong presumption arising
that Herman hoped to get free by this new proceeding in bankruptcy
in this court, and then be able to run another course of unparalled
fraudulent and corrupt business transactions, in the meanwhile “man-
aging” the goods in Salsburg’s name, selling them out quickly by rea-
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son of false advertising, realizing and paying Salsburg and his firms
their debts in full, while the other creditors got nothing. Herman it
seems was a valuable man to Salsburg, for the latter, in one of his
letters “takes off his hat” to him in admiration of his qualities as a
“hustler” in selling and disposing of goods.

[4] I'do not deem it necessary to consider the contention of counsel
for Salsburg, that if Herman was the true owner, yet allowed credit
to be extended to Max, there would be an estoppel in favor of those
who had extended such credit to Max as against Herman and his
trustee, further than to say that such question cannot be raised by
Salsburg, but only by ‘the persons themselves who have been so inno-
cently defrauded. Salsburg certainly was not so innocently defrauded,
but was a party to the scheme by which it was done.

[6§] The bankrupt under oath has listed in his schedules debts to the
amount of $14,000 and declared himself to have no assets, therefore
it was not incumbent upon the trustee in his petition to allege, nor, by
evidence prove, “that he has not sufficient assets in his hands to satisfy
the claims of the creditors of Herman Schoenfield, bankrupt.”

I affirm the conclusion reached by the referee that these two stocks
of goods were properly taken in charge by Blackford, receiver and
trustee, and must be held liable for the payment of bankrupt’s debts,
and that Salsburg’s petition must be dismissed, and he be required to
pay the costs of its defense.

NEWBERY v. WILKINSON et al.
(Circult Court, E. D. Washington, E. D. September 6, 1011.)
No. 1,441,

1. EXECUTORS AND ADMINISTRATORS (§ 513*)—ACTIONS—DEFENSES—DISCTARGE.
The administratrix of a deceased guardlan was not liable for the
guardian's alleged default, where suit to enforce such liability was not
commenced until five years after she had administered the guardian's
estate according to the local law, had accounted for all property she had
received, and had been dlschnrged from her trust; the correctness of her
accounts not being assailed.
[Ed. Note.—For other cases, see Executors and Administrators, Cent.
Dig. §8 2207-2201; Dec. Dig. § 513.%]

2. DESCENT AND DISTRIBUTION (§ 119‘)—INDnnmnmse OF ANCESTOR—LIABIL-
ITY OF HEIRS.
Heirs of a deceased guardian are not liable for his default beyond the
amount of their inheritance.
[Ed. Note.—For other cases, see Descent and Distribution, Cent. Dig.
§8 433—439; Dec. Dig. § 119.%]

8. EXECUTORS AND ADMINISTRATORS (§ 224%)—CLAIMB—NONCLAIM SUIT—AP-
PLICATION—*CLAIM’’—"“CAUSE OF ACTION.”

Rem. & Bal. Coda Wash. § 1470, providing that every executor and ad-
ministrator shall immediately after his appointment cause to be published
in some paper printed in his county a notice requiring creditors to pre-
sent claims within a year after the date of notice, and section 1472, de-
claring that if a claim is not presented within such year it shall be

oFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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barred, apply to mere personal claims against the estate of a deceased
guardian; cthe word *“claim” being synonymous with “cause of action.”

[Ed. Note.—For other cases, see Executors and Administrators, Cent.
Dig. §§ 768-T88; Dec. Dig. § 224.*

For other deflnitions, see Words and Phrases, vol. 2, pp. 1015-1019;
vol. 8, p. 7598; vol. 2, pp. 1202-1211; vol. 8, p. 760

4. CowrTs (§ 875*)—STATE STATUTES—ENFORCEMENT IN Fn:nnnu. COVURT.

A state statute of nonclaim, requiring claims against executors and
administrators to be filed within a specified time, will be enforced in a
federal court of equity, where suit was brought against an administrator
of a deceased guardian on a mere personal demand several years after
the bar of the suit of nonclaim became absolute.

8"?:(]1 Note.—For other cases, see Courts, Cent. Dig. ! 983; Dec. Dig. §
5. Courts (§ 875%)—GUARDIAN'S BonD-Acnona—LmrrAnons—Enronct- .
MENT IN FEDERAL COURT.

Rem. & Bal. Code, § 1432, provides that an action against sureties shall
be commenced within six years after the revocation or surrender of let-
ters of administration or death of the principal, and section 1633 de-
clares that all the provisions of the title containing the above-named sec-
tlon relating to administrators’ bonds shall apply to bonds taken of
guardians. Held that. since the state Legislature had supreme power
to restrict the obligation of sureties on statutory bonds given by guard-
ians, such sections were enforceable in a federal court and available as
a defense to a sult on a guardian’s bond against the surety more than
8ix years after the death of his principal.
orh [Fd Note.—For other cases, see Courts, Cent. Dig. § 883; Dec. Dig. §

State laws as rules of decision in federal courts, see notes to Wilson
v. Perrin, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. 533.]

6. LDNTATION OF ACTIONS (§ 174%*)—REMOVAL OF BAR—EQUITABLE REMEDY.
The rule that a court of equity will remove the bar of limitations to
reach trust funds does not apply to a mere surety on a guardian's bond,
whose duty is measured alone by the legal force of the bond, and whose
only obligation to the obligee is contained in his covenant.
[Ec]l. Notee—For other cases, see Limitation of Actions, Dec. Dig. §
174.*

In Equity. Suit by William Fraser Newbery against Clara Wilkin-
son, administratrix of the estate of B. C. Van Houten, deceased, and
others. On final hearing. Dismissed.

Belden & Losey and Graves, Kizer & Graves, for complainant.
H. M. Stephens, for defendants Wilkinson and Van Houten,
P. F. Quinn and E. J. Cannon, for defendant Monaghan.

RUDKIN, District Judge. This is a suit on a guardien’s bond. The
administratrix of the estate of the deceased guardian, the heirs at law
of the deceased guardian, and one of the sureties on the bond of the
deceased guardian are made parties defendant. There is little or no
- controversy over the facts, although the materiality or relevancy of
some of the facts is challenged by the complainant.

Pauline B. Newbery, a resident of Spokane county, died intestate
on the 4th day of August, 1890, leaving her surviving a husband, A.
A. Newbery, and two minor chlldren William Fraser Newbery, the
complainant in this suit, and Laura Isabel Newbery, who died in
infancy unmarried and without issue. The deceased ieft an estate in

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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Spokane county, consisting of a community interest in certain real
property, a particular description of which is not material at this
time. Upon her death one half of the community property passed to
the surviving husband, and the remaining half descended to the two
minor children, share and share alike, under the local laws of the
state. At the time of Mrs. Newbery’s death a portion of the com-
munity real property was incumbered by a mortgage held by the
Northwestern & Pacific Hypotheek Bank, and the surviving husband,
the father of the two minor children, applied to the bank for a renewal
of the mortgage and an increase in the amount of the mortgage loan.
The bank agreed to renew the mortgage and to increase the amount of
the loan, on condition that the father would clear or perfect his title to
the mortgaged property, and the following remarkable procedure was
resorted to for that purpose, under legal advice:

B. C. Van Houten, one of the father’s business associates, was
appointed guardian for the two minor children, and the defendant
Monaghan and others became sureties on his bond in the penal sum of
$40,000. The father then commenced an action in the superior court
of Spokane county against the guardian and the two minor children,
for the partition of three certain parcels of land owned by the com-
munity at the time of the wife’s death. The complaint contained a
description of the property, set forth the interest of each of the par-
ties, alleged that partition could not be made without prejudice to the
owners, and prayed that the property be sold and the proceeds divided
among the respective owners as their interest might appear. The
defendants appeared in the action and put in issue the allegations of
the complaint. A reference was ordered by the court, and after a
formal hearing the referee made a report recommending a sale of the
property as prayed in the complaint. This report was confirmed, and
the referee was directed to make the sale. Thereafter the referee
reported that he had sold the three several parcels of land to one J.
F. McEwen (who was another of the father’s business associates) for
sums aggregating $64,800 in cash, and that he had paid one half of
the proceeds of the sale to the father and the remaining half to the
guardian of the minor children. Receipts from the father and the
guardian were returned and filed in court, acknowledging the receipt
of the respective sums thus alleged to have béden paid over. The
report of sale was adopted and confirmed by the court, and the referee
conveyed the property to the purchaser. Immediately thereafter Mc-
Ewen, the purchaser, conveyed the property to the father, and by this
means or subterfuge, his title was cleared or perfected. In truth and
in fact McEwen paid nothing for the property at the partition sale,
and it was never contemplated that he should. The guardian did not
in fact receive the sum of $32,400, or any other sum, on account of
the sale, nor was it contemplated that he should.

The entire proceeding was a mere fraudulent scheme or device,
resorted to for the purpose of divesting the title of the two minor
children and vesting it in the father, to the end that he might mort-
gage or incumber the property. I do not desire to be understood as
holding or finding that the father intended to perpetrate a fraud on

1
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his infant children, for there is no evidence that he did, but such was
nevertheless the legal effect of the whole proceeding. While the
guardianship was a general one, the active duties of the guardian
began and ended with this single transaction some 20 years ago. The
guardian thereafter died testate in King county, of this state, on the
25th day of January, 1904, and his estate passed through due course
of administration. His will was admitted to probate, an administra-
trix with the will annexed was appointed and qualified, notice to
creditors was published under date of April 30, 1904, and the admin-
istration was closed by final decree on the 13th day of July, 1905.
No claim on behalf of the complainant was presented to the ad-
ministratrix of the ‘estate of the deceased guardian within the year
allowed by the state statute of nonclaim, or at all. The only estate
left by the deceased consisted of some worthless mining stock, for
which the administratrix received the nominal sum of $5 at administra-
tion sale. No other property of the deceased, of any kind, character,
or description, came into the hands of his personal representative or
descended to his heirs or next of kin,

The complainant left the state of Washington at an early age and
attended school at different places in the East, until he attained the
age of about 15 years. He then entered the United States navy, where
he remained until he attained his majority.- During his term of service
in the navy he was stationed the greater part of the time on the At-
lantic coast. On attaining his majority he left the navy and wandered
about the country from place to place for about two years, until he
finally settled in Utah, of which state he is now a citizen. He had no
actual notice of the partition or guardianship proceedings until shortly
prior to the commencement of this suit. At that time he received a
quitclaim deed frém his father for his signature, and investigations
made by his attorneys led to a disclosure of the proceedings in ques-
tion. He did receive notice from his stepmother, however, when of
the age of 19 years and about 5 years prior to the commencement of
this suit, to the effect that he had a claim to certain property in the
city of Spokane, derived from or through his mother, which he might
establish, provided he instituted proceedings for that purpose within
one year after attaining his majority. This notice admittedly referred
to other property and other rights, and not to the bond in suit. The
original action was commenced on the law side of this court on the
2d day of February, 1910, and within a few months after the com-
plainant attained the age of 24 years. The case was later transferred.
to the equity side of the court, and the present bill was filed on the
25th day of March, 1910, The administratrix and the heirs on the one
hand, and the surety, Monaghan, on the other, have appeared separate-
ly; but their defenses are in some respects the same.

Under the foregoing facts the complainant contends, in brief, that
he, in his own right and as next of kin to his deceased sister, is entitled
to recover the full amount for which their interest in the community
propert;i‘ was sold, at the partition sale, with legal interest from that
date. he defendants, on the other hand, contend, first, that the
remedy of the complainant is at law, and not in equity; second, that

190 F.—5 .
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the interest of the complainant and his deceased sister in the com-
munity property at the time of their mother’s death was of no value,
and consequently that they were not injured or defrauded by the pro-
ceedings complained of ; third, that the suit is barred by the state
statute of nonclaim, for failure to present the claim to the administra-
trix of the estate of the deceased guardian within the time limited by
law; and, fourth, that the suit is barred by the statute of limitations.

If this suit were instituted in the proper forum and within the proper
time, I am of opinion that the complainant is entitled to recover under
the allegations of the bill and according to his theory of the case; but,
in view of the conclusion I have reached as to certain of the defenses
interposed, a further consideration of the merits of the complainant’s
claim becomes immaterial.

[1] A few words will dispose of the case made against the adminis-
tratrix and the heirs at law. The administratrix was not such at the
time of the commencement of this suit, and had not been for years,
Nearly five years prior to its commencement she had fully administered
the estate under and in accordance with the local law. She had fully
accounted for all property by her received, and had been discharged
from her trust. The correctness of her accounts is not now assailed,
and she cannot be called upon at this late day to further account to
this or any other court.

[2] I presume it will not be contended that heirs are liable for the
dehts or otlications of their deceased ancestors beyond the amount of
their inheritance. 14 Cyc. 186. It is not claimed that the heirs of the
deceased guardian received an inheritance of any kind or of any val-
ue from him. On the contrary, it clearly and satisfactorily appears
that the guardian died utterly insolvent, that his entire estate con-
sisted of worthless mining stock, and that no part’ of this descended
to his heirs or next of kin. As to the administratrix and the heirs,
the bill must therefore be dismissed, regardless of other defenses in-
terposed.

In view of this conclusion it is perhaps unnecessary to consider the
effect of the failure to present the claim in suit to the administratrix of
the estate of the deceased guardian; but, inasmuch as the bar of the
statute of nonclaim may inure to the benefit of the surety, I will refer
briefly to that question.

[3] The complainant contends that the state statute of nonclaim
does not apply to equitable or unliquidated claims such as this, citing
Neis v. Farquharson, 9 Wash. 517, 37 Pac. 697. With this conclusion
I am unable to agree, whether we consider the question an open one,
or as foreclosed by the decisions of the local courts.

Section 1470, Rem. & Bal. Code, provides that every executor and-
administrator shall, immediately after his appointment, cause to be
published in some paper printed in his county a notice to the creditors
of the deceased, requiring all persons having claims against the de-
ceased to present them, with the necessary vouchers, within one year
after the date of such notice.

Section 1472 provides that, if a claim is not presented within one
year after the first publication of notice to creditors, it shall be forever
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barred. This statute would seem to apply to mere personal claims
against the estate of a deceased guardian or executor, and it has been
so held. o ]

In construing the word “claim” in a similar statute, in Fretwell
v. McLemore, 52 Ala. 124, 140, Brickell, C. J., said:

“The language of the statute is clear, ‘unambiguous, and comprehensive.
Words more significant to express every demand to svhich a personal repre-
sentative can or ought to respond, or which can charge the assets in his
hands subject to administration, or more expressive of every legal liability,
resting upon the decedent, could not have been employed.”

In Rhodes v. Hannah’s Adm'r, 66 Ala. 215, it was held that the
claim of a ward against the estate of a deceased guardian was
barred by the statute of nonclaim, unless presented within the time
limited by law. To the same effect see Taylor’s Adm’r v. Robin-
son, Adm’x, 69 Ala. 269; Connelly v. Weatherly, 33 Ark. 658; Pat-
terson v. McCann, 39 Ark. 577; Purcelly v. Carter, 45 Ark. 299;
Padgett v. State, 45 Ark. 495; Gillespie v. Winn, 65 Cal. 429, 4 Pac.
411; McGrath v. Carroll, 110 Cal. 79, 42 Pac. 466. See, also, Hill
v. State, 23 Ark. 604; Nichols v. Shearon, 49 Ark. 75,4 S. W. 167;
Estate of Halleck, 49 Cal. 111; Lathrop v. Bampton, 31 Cal. 17, 89
Am, Dec. 141; Sharpstein v. Friedlander, 54 Cal. 58; Fowler v.
True, 76 Me. 43; Atty. Gen. v. Brigham, 142 Mass. 248, 7 N. E.
851; 18 Cyc. 467. , .

The word “claim” has been given the same broad, comprehensive
construction by the Supreme Court of this state. In Barto v. Stew-
art, 21 Wash. 605, 59 Pac. 480, the court construed the word “claim”
as synonymous with “cause of action,” and in express terms over- -
ruled the case cited by the complainant. An executor or admin-
istrator may be required to account for trust funds or property
which come into his hands, regardless of the statute of nonclaim;
but no such case is presented here. No property or trust funds
came into the custody of the deceased guardian himself, and it is
not claimed that any such came into the hands of his personal rep-
resentative, or descended to his heirs or next of kin. The com-
plainant is seeking to enforce a meré personal demand against the
estate of his deceased guardian, and as such it is clearly barred by
the statute of nonclaim, which applies to all claims, known or un-
known, and to all persons, whether sane or insane, infants or adults,
residents or nonresidents. It is claimed, however, that a federal
court of equity is not bound by the state statute of limitations
or of nonclaim, and in so far as claims purely equitable are con-
cerned this much may be conceded. _

[4] But the statute of nonclaim is enforced with even greater
strictness than the general statute of limitations. Its object is
to secure an early and final settlement of estates, to the end that
the residuum may be distributed to the heirs or next of kin, free
from incumbrances or charges which would lead to protracted liti-
gation. Hall v. Bumstead, 20 Pick. (Mass.) 6. And it would be
an unusual case, indeed, in which a federal court of equity would feel
warranted in subjecting an estate to the payment of a mere personal
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demand, several years after the bar of the statute of nonclaim
became absolute. No such case is presented here.

In Morgan v. Hamlet, 113 U. S. 449, 5 Sup. Ct. 583, 28 L. Ed.
1043, a bill in equity was filed for an accounting of certain matters
growing out of a partnership, and the statute of nonclaim of the
state of Arkansas was interposed in defense. After referring to
the state statute, which does not differ from the statute of this
state, and to the decisions of the local courts, which do not differ
from the decisions of the courts of this state, the court said:

“It is sought, in argument on, behalf of the appellants, to distinguish their
case, at least the case of the two infant children of Samuel D. Morgan, from
any case within the statute of nonclaim, on the ground that at the death of
their father, his title to the real estate, which constituted the plantation, de-
scended to them as his heirs at law, and thereafter as to the operations con-
ducted by John Morgan in 1864 and 1865, having no guardian, the latter was
in equity their representative and guardian de son tort and trustee, so that
upon his death, and until they arrived at age, there was no one competent to
make a demand against his administrator, within the terms of the statute.
But we are unable to appreclate the force of this supposed distinction. The
statute in question contains no exception in favor of clalmants under disa-
bility of nonage or otherwise. The claim of the complainants against John
G. Morgan was adverse to his administration, although it may have origi-
nated in consequence of a relation of trust; and there is no ground that we
are able to understand, upon which it can be excepted out of the operation
of the statute in question. 'Their claim was clearly against the administrator
of John G. Morgan, whether the latter be considered as the defaulting part-
ner of themselves or of their father. Whatever its description, it was a
claim against -the estate of John G. Morgan, and for which his personal rep-
resentative was in the first instance liable; and the statute is a bar to every
such claim, unless presented within the time prescribed. On this ground the
decree of the Circuit Court is affirmed.”

For these reasons I am of opinion that the claim against the
estate of the deceased guardian is barred both at law and in equity.
The Supreme Court of the state of Washington has held that the
undertaking of the surety is collateral security for the preference
of the duties of the principal, and that no action can be maintained
against the surety unless the liability of the principal exists at the
time of the commencement bf the action. Spokané County v.
Prescott, 19 Wash. 418, 53 Pac. 661, 67 Am. St. Rep. 733. There
is no doubt a conflict of authority on this question, but:

“No laws of the several states have been more steadfastly or more often
recognized by this court, from the beginning, as rules of decizsion in the
courts of the United States, than statutes of limitations of actions, real and
personal, as enacted by the Legislature of a state, and as construed by its

highest court.” Bauserman v. Blunt, 147 U. S. 647, 652, 13 Sup. Ct. 466, 468,
37 L. Ed. 316.

[5] Aside from this, the suit is barred by the special statute of
limitations of the state applicable to sureties on the bonds of ex-
ecutors, administrators, and guardians. Section 1432, Rem. & Bal.
Code, provides that: ‘

“An action against suretles shall be commenced within six years after the

revg’catlon or surrender of letters of administration or death of the princi-
pal, '

]
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Section 1633, Id., provides that: ~ _

“All the provisions of chapter 8 of this title relative to bords given by'
executors and administrators shall apply to bonds taken of guardians.”

The complainant admits that the suit at bar is controlled by
these provisions, that the suit is barred by them, and that the com- .
plainant is entirely without remedy in the courts of the state of
Washington. Again he insists, however, that those limitations are
not binding on a federal court of equity. This rule may be con-
ceded in certain cases, but I deny its application to the case now
under consideration. No doubt a state Legislature may not limit
or restrict the general jurisdiction of a federal court of equity, but
its power to limit and restrict the obligation of sureties on stat-
utory bonds is supreme; and if under the laws of the state the
surety is released at the expiration of six years from the death of
his principal, it is beyond the power of a court of law, or a court
of equity, state or federal, to revive the obligation. The bond in
suit is not a mere private contract inter partes, and the special
statute of limitations does not affect the remedy merely. In speak-
ing of a similar statute of Wisconsin in Hudson v. Bishop (C. C.) .
32 Fed. 519, 523, the court said: S

“When the Legislature of Wisconsin provided for the giving of a bond by
a guardian, it had a right to enact and declare the duties and obligations
imposed thereunder upon the sureties signing the same. The extent of the
liability thereby imposed i8 to be determined by the statute of Wisconsin, no
matter in what forum suit may be brought thereon. When the statute in
express terms declared that, as against the sureties, no action can be main-
tained unless brought within four years after the discharge of the guardian,
this defines the extent of the liability of the surety. It cannot be treated as
2 mere matter affecting the remedy upon the contract of suretyship, but it is
part of the contract itself. In this regard sureties stand in a different posi-
tlon than the principal. The guardian receiving the property of his wards
would be liable to account therefor without any statutory declaration to that
effect. He has no vested interest in any particular period of limitation, and
cannot complain if the statute should be entirely abrogated. When, however,
a person is asked to assume the position of a surety for another, by signing
a statutory bond, and the statute expressly limits his liability by providing
that he cannot be sued thereon after a fixed period, it will not do to hold
that the limitation is a mere matter of form, affecting the mode of proce-
dure. and that it may be wholly taken away by legislative epactment. It is
a substantial right protecting the surety by limiting the extent of the liability
assumed, and enters into the obligation of the bond given under the statute.
As such it is one of the conditions of the contract, and therefore an action
Ennoé be "maintalned against the surety unless brought within the period

us fix

These views were concurred in by the late Justice Brewer at cir-
cuit on a petition for rehearing. . Hudson v. Bishop (C. C.) 35
Fed. 820. .

[6] Furthermore, while a court of equity will sometimes remove
the bar of the statute of limitations in order to reach trust funds
or trust property, this rule can have little or no application to a
mere Surety—

“whose duty 1s measured alone by the legal force of the bond, and whoe is un-

der no moral obligation whatever to pay the obligee, independent of his cove-
nant, and consequently there is nothing on which to found an equity for the
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interposition of a court of chancery.” Pickersgill v. Lahens, 15 Wall. 140,
144, 21 L. Ed. 119. .

For these reasons I am of opinion that the right of recovery
against either the personal representative, the heirs, or the surety
is barred, and the bill is accordingly dismissed. I reach this con-
 clusion with the less hesitation because I have grave doubts as
to the inherent equity of the complainant’s claim. Notwithstand-
ing the indefensible methods resorted to for the purpose of divest-
ing infants of their title to the property in question, I doubt if they
would have received any considerable sum had their mother’s es-
tate been administered in the regular course. The complainant
invokes strict rules of law for the purpose of fixing the amount of
his recovery, and he cannot complp ain if his own conduct and his
own rights are measured by the same rules,

Let a decree be entered accordingly.

_—

. In re STERNE & LEVI.
(District Court, E. D. Texas. June 7, 1911}
No. 81.

1. BANKRUPTICY (§ 18*)—CoOURTS—JURISDICTION,

Where partners were domiciled in different bankruptcey eourt districts,
and the firm maintained & business establishment in each district, both
bankruptcy courts had jurisdiction of bankruptcy against the firm and
the individual partuners.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 18.*]

2. BANKRUPTOY (§ 18*)—COURTS—J URISDICTION.

Bankruptcy Act July 1, 1898, c. 541, § 32, 30 Stat. 554 (U. S. Comp.
St. 1901, p. 3434), provides that, where petitions are filed against different
members of a firm in different courts of bankruptcy, each of which has
Jurisdiction, the cases shall be transferred to the court which can pro-
ceed with the same for the greatest convenience of the parties in interest.
General Order 6 (89 Fed. v, 32 C. C. A. ix) conférs exclusive jurisdiction
on the court in which the petition in bankruptcy is first flled, subject to
transfers authorized by section 32. Partners were domiciled in different
districts, and the firm maintained a business establishment in each dis-
trict. An involuntary petition in bankruptcy against the firm and the
partners individually was filed in one district. Subsequently a voluntary
petition was filed in the other district. Held, that the court in which the
first petition was filed was vested with the exclusive jurisdiction to de-
termine the question which of the two courts could proceed with the case
for the greatest convenience of the parties in interest.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 18.*]

8. BANKRUPTOY (§ 18%)—CO0URTS—JURISDICTION,

Bankruptey proceedings against a firm maintaining establishments in
Texas and Arkansas and against the partners, one of whom resided in
each state, were pending in bankruptcy courts in Texas and Arkansas.
On motion to transfer the case from the court in Texas to the court in
Arkansas, more than 50 creditors with claims aggregating $10,596 ap-
peared in opposition. Two of the creditors had claims for rent due and
to become due to the amount of about $2,000 on two buildings occupied
by the bankrupts in Texas and claimed priority under the state law.

sFor other cases see same Loplc & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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The total Habilities were less than $18,000. The bankrupt who formerly
resided in Arkansas had removed to Texas, where he and the other part-
ner were within the jurisdiction of the court in Texas, subject to call
as witnesses in the proceedings. Held, that a transfer of the case to the
court in Arkansas was not justified under Bankruptcy Act July 1, 1898, c.
541, § 32, 30 Stat. 5564 (U. S. Comp. St. 1901, p. 8434), authorizing trans-
fers for the greatest convenience of parties in interest.

[Ed. Note—For other cases, see Bankruptcy, Dec. Dig. § 18*

Jurisdiction of federal courts in suits relating to bankruptcy, see note
to Balley v. Mosher, 11 C. C. A. 313.)

In the matter.of the bankruptcy of Sterne & Levi. Petition of W.
C. Hudson, trustee, to transfer the cause to the District Court of the
United States for the Eastern District of Arkansas. Denied.

The following is the opinion of Hampson Gary, Referee:

The issues referred to me, as special master, to ascertain and report the
facts, with my conclusions thereon, arise upon a petition of W. C. Hudson,
trustee, for a transfer of the above-entitled cause from this court to the
District Court of the United State§ for the Eastern District of Arkansas on
the alleged ground that the latter court can proceed with said cause for the
greatest convenience of all parties in interest.

The facts, as derived from the petition and exhibits thereto, responses
filed by Thos. D. Bonner, trustee, and various creditors, the record, and the
evidence, are as follows:

On February 28, 1911, certain creditors of the firm of Sterne & Tevl,
merchants having stores at Texarkana, Tex., and Pine Bluff, Ark., filed in
this court a petition in involuntary bankruptcy, praying an adjudication of
bankruptcy of the partnership and the individual partners. This petition
was prosecuted with due diligence to an adjudication, which was made on
March 23, 1911, and on April 7, 1911, respondent Thos. D. Bonner was elected
and duly quallﬂed as trustee heretn

Meanwhile, said firm of Sterne & Levi, and the individual partners, on
March 6, 1911, filed their voluntary petition in bankruptcy in the District
Court of the Unlted States for the Eastern District of Arkansas, and order
of adjudication was made the same day, and on March 21, 1911, W. O. Hudson,
the petitioner, was appointed and qualified as trustee.

The stock of merchandise of the bankrupts located at Pine Bluff, Ark.,
was gold by W. C. Hudson, trustee, for the sum of $5,060; that at Texarkana,
Tex., by Thos. D. Bonner, trustee, for the sum of $4,100; both sales were
confirmed by the courts under whose respective orders they were made; and
sald sums of money, representing all—or practically all—of the assets of sald
bankrupts, are in the hands of the respective trustees.

[1] The first question that presents itself for consideration and decision is
that of jurisdiction. It is apparent from the facts that both courts had juris-
diction of the parties and the subject-matter herein, both on account of the
fact that a partner was domiciled in each district and because a business
was maintained in each, and, the jurisdiction of both having been invoked, the
initial step in this 1nqu1ry is to determine’ to which of said courts the law
gives the preference; for, unless that preference is here, this court has no
jurisdiction to entertain the motion to transfer the cause on the ground of
the convenience of parties in interest.

The letter as well as the spirit of General Order 6 in Bankruptcy (89 Fed.
v, 32 C. C. A. ix), which 18 hereinafter quoted at length, confers exclusive ju-
risdiction upon that court in twhich the petition 4s first filed, subject to the
provision for the transfer of cases from one to another district court where
the convenlence of parties in interest demands it, which will be discussed
later herein. .As between two District Courts of the United States it is the
duty of the other court to yield jurisdiction and the control and direction of
the entire proceeding to the one whose jurisdiction was first invoked. In ré

SFor other casges see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexo;
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Elmira Steel Co. (D. C.) 5 Am. Bankr. Rep. 484, 109 Fed. 456; Matter of
United Button Co. (D. C.) 12 Am. Bankr. Rep. 761, 132 Fed. 378.

[2] The first petition in bankruptcy having been filed in the District Court
of the United States for the Eastern District of Texas, it is clear that thig
court is entitled to, and should, proceed with the case unless it clearly appears
that the convenience of parties in interest requires its transfer under section
.32 of the act to some other court. This conclusion is inevitable, notwith-
standing the fact, so strongly urged by counsel for the Arkansas trustee, to
the contrary, that the second petition was voluntary, and that bankrupts
cannot be deprived of their right to a voluntary adjudication, even with an
involuntary petition pending against them, unless it be shown that injury
would result to creditors by reason of preferential or other transfers between
the dates of the respective petitions.

The right of a person to become a voluntary bankrupt under such circum-
stances was formerly doubted; but it is no Jlonger open to question. The
proper practice, as pointed out by the authorities, under such circumstances,
is to stay the proceedings on the involuntary petition, with protection to
creditors as to costs, and make an order of adjudication, with leave to credi-
‘tors to bring forward the involuntary petition in the event that it should
develop in the further proceedings in the case that such course is necessary
in the interest of creditors. But this contemplates that both petitions are

presented to the same court, as is usually the case, or, if presented to different
courts, upon a transfer and consolidation of the cases in one of the courts,
‘and is a matter of practice and expediency, which in no way affects, alters,
or relates to the question of jurisdiction in the first instance.

In this connection, it may be remarked that no real distinction is to be
.found between a voluntary petition in bankruptcy and an admission by
bankrupt upon the flling of an involuntary petition against him of his “in-
ability to pay his debts and a willingness to be adjudged bankrupt on that
ground,” with adjudication thereon, under which conditions the case pro-
-ceeds, under the law, as though it were voluntary. Prior to the amendment
of 1910 (Act June 25, 1910, c. 412, 36 Stat. 838) corporations could not be-
,come voluntary bankrupts in the strict and technical seuse; but, by filing
‘the admission above referred to, they could and often did accomplish the
same end—indeed, practically the only use found for that ground of bank-
ruptcy was In just such cases. This course was resorted to in the case of
Elmira Steel Co., supra, upon the second petition flled; and, as stated, no
distinction worthy of any serious consideration is perceived in respect to the
character of the bankruptcy, i. e.,, whether voluntary or involuntary, between
that case and the one here. For the purposes of this inquiry they may be con-
sidered as presenting identical facts.

Section 32 of the bankrupt act is as follows:

“In the event petitions are filed against the same person, or against different
meinbers of a partnership, in different courts of bankruptcy, each of which
has jurisdiction, the cases shall be transferred, by order of the courts re-
linquishing jurisdiction, to and be consolidated by one of such courts which
can proceed with the same for the greatest convenience of parties in interest.”

This section does no more than provide against the hard and fast rule of
the former law, under which a case in bankruptcy had to proceed in the court
having jurisdiction in which the petition was first filed, without regard to the
convenience of partles. It will be observed that no effort is made therein to
specifically point out the manner of obtaining a transfer or the court to which
the application is to be made, and general order 8 must be resorted to for
more specific directions. Collier on Bankruptey (8th Ed.) p. 478.

This general order is as follows:

“In case two or more petitions shall be filed against the same individual
in different districts, the first hearing shall be had in the district in which
the debtor has his domicile, and the petition may be amended by inserting an
allegation of an act of bankruptcy committed at an earlier date than that
first alleged; if such earlier act is charged in either of the other petitions; and
in case of two or more petitions against the same partnership in different
courts, each having jurisdiction, the petition first filed shall be first heard,
and may be amended by the inserting of an allegation of an earlier act of bank-
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ruptey than that first alleged, if such earlier act is charged in either of the
other petitions, and, in either case, the proceedings upon the other petitions,
may be stayed until an adjudication is made upon the petition first heard; .
and the court which makes the first adjudication of bankruptcy shall retain
Jurisdiction over all proceedings therein until the same shall be closed. In
case two or more petitions shall be filed in different courts by different mem-
bers of the same partonership for an adjudication of bankruptey of said part-
nership, the court in which the petition is first filed, having jurisdiction, shall
take and retain jurisdiction over all proceedings in such bankruptcy until the
same shall be closed; and if such petitions shall be filed in the same district,
action shall be first had upaon the one first filed. But the court so retaining
Jurisdiction shall, if satisfled that it is for the greatest convenience of partles
in interest that another of said courts should proceed with the cases, order
them to be transferred to that court.”

This order Jeaves no room for doubt but that the court taking and retain-
ing jurisdiction shall have exclusive jurisdiction to determine the question
of a transfer under section 32, for it expressly provides that the court “se
retaining jurisdiction (because the petition was first flled therein) shall, if
satisficd that it i8 for the grcatest convenience of parties in interest, that an-
other of said courts shall proceed with the case, order them transferred to
that court.

Therefore, this court, and this court only, is vested with jurisdiction to de-
termnine the question here presented, i. e., which of the two dourts can proceed
with the case for the “greatest convenience of parties in interest.” Author-
ities supra.

[3]) Neither the act nor the general order attempts to define the terms
“greatest convenience” or “parties in interest.” The interpretation placed
upon them by the court in the Matter of United Button Co. (D. C) 13 Am.
Bankr. Rep, 454, 137 Fed. 668—that the terms “parties in interest” covers
every party having any interest in or connection with the case, including pri-
ority, secured and unsecured creditors, as well as the bankrupts themselves,
and that the term ‘greatest convenience” depends upon all the circumstances,;
proximity of a majority of creditors and the place of business of the bank-
rupts to the court, proximity of witnesses whose attendance is desired in any
hearing, and perhaps numerous other factors—would seem to be the correct
view. And, in order that all the circumstances might be fully developed and
a full and complete hearing assured herein, 10 days’ notice of the time, place,
and object of this hearing was given to every party in interest shown by the
schedules of the bankrupts herein. In response to this notice of the referee,
more than 50 creditors with clalms aggregating $10,506 (the total liabilities
shown in the schedules are less than $18,000) appeared in person and by
attorney.in opposition to the petition of the Arkansas trustee for a transfer
of the cause. Other creditors having claims of about $1,000 on fille with the
referee were not present or participating in the hearing and were not consid-
ered. Two creditors have claims for rent due and to become due to the amount
of about $2,000 on the two store buildings occupied by bankrupts at Texar-
kana, Tex., and are claiming priority under the state law, which gives them
a lien for one year’s rent. The claims are being contested by the trustee, and
the hearing thereon has been adjourned to enable claimants and the trustee
to secure the attendance of witnesses residing in Texarkana Tex., on issues of
fact involved therein. It further developed at the hearing that Chas. Levi,
one of the bankrupts, who formerly resided at Pine Bluff, Ark., is now resid-
ing in Texarkana, Tex., where he and the other partner, Nathan Sterne, are
within the jurisdiction of the court, subject to call as witnesses in the further

‘ proceedings herein, if their attendance is desired; and said bankrupts were

present at the hearing herein and represented to this court that it would
better suit their convenience for the case to proceed here.

Although, under section 32 and general order 6, the burden of satistying
this court by a fair preponderance of the evidence that it would be for the
greatest convenience of parties in interest to transfer this case to the Ar-
kansas court was upon the petitioner, nothing in support of his petition to
transfer was offered by the Arkansas trustee against the array of facts and
circumstapces constituting a great preponderance of the evidence in favor of
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this court retaining and proceeding with the case. Not one creditor, although
all had ample notice of the time and object of the hearing, appeared in favor
of a transfer. .

Counsel for the Arkansas trustee argued with much earnestness that the
question here presented has been determined by the District Court of the
United States for the Eastern District of Arkansas, and the matter is res
adjudicata. This is a question that I approach with much reluctance, as it in-
volves an inquiry into the jurisdiction of a sister court of equal dignity with
this court. As said in the case of Elmira Steel Co., supra:

“But no court can close its doors to parties who have a right to come before
it. * * * Its duty to pass judgment is not the less exacting where it some-
times involves, as it does in this case, the disagreeable task of determining the
validity of proceedings in another court. ‘And it must be assumed here at
the outset that the other court intended, not merely no error in its proceedings,
but no interference with or disparagement of proceedings in a sister court;
if it committed any error, or acted without right, it must be believed that it
was moved thereto by the parties before it, * * *°”

It should likewise be stated that this court has the greatest possible respect
for the honorable District Court for the Eastern: District of Arkansas, al-
though, with the views herein expressed and the authorities cited, it feels
compelled to differ with its ruling and hold that that court was without juris-
diction to determine the question as to which of these courts could proceed
with this case for the greatest convenience of parties in interest. In re Tybo
Mining Co. (D. C.) 13 Am. Bankr. Rep. 62, 132 Fed. 697; Matter of United
Button Co. (D. C.) 13 Am. Bankr. Rep. 454, 137 Fed. 668.

It being the opinion of this court that the honorable Arkansas court was
without jurisdiction in respect to the matter of a transfer of this case, it is
unnecessary to determine whether or not creditors who appeared there by
petition are concluded by its ruling on said petition. Certainly other creditors
would not be 80 concluded; nor would the trustee herein, who flled a response
to the petition of the Arkansas trustee and appears in opposition to a transfer.
And none of the parties could compromise, intentionally or otherwise, the
dignity of this court, by waiving without its consent jurisdiction in a case of
undoubted jurisdiction of which it has taken cognizance, as it did in this case
upon the filing of the petition, upon a matter with which it is vested with ex-
clusive jurisdiction to determine.

It l_fgllzgs that the petition to transfer this cause should be denied, and it is
80 ordered. :

To the end that the administration of said estate may proceed in this court
without further confusion and delay, Thos. D. Bonner, the trustee herein, is
bhereby directed to respectfully apply forthwith to the honorable District Court
for the Eastern District of Arkansas for a stay of proceedings there and pray
i‘:rhﬂ: l:!rdg; directing the trustee therein to turn over to this court the assets

an

Bridges & Wooldridge, for petitioner.

Webber & Webber, for respondent trustee, and various creditors.
Rodgers & Dorough, for respondent Feinberg.

Smelser & Vaughan, for respondent Wessel.

RUSSELL, District Judge. Now on this, the 29th day of May,
1911, came on to be considered the exceptions of W. CY Hudson,
trustee appointed by the District -Court of the United States for the
Eastern District of Arkansas, to the findings of fact and conclusions
of law filed herein by Hon. Hampson Gary, special master appointed
in this behalf by the District Court of the United States for the East-
ern District of Texas; and, the court being fully advised in the
premises, the court is of opinion that said exceptions of said W.
C. Hudson are not well taken. It is therefore ordered by the court
that said exceptions be, and the same are, overruled, and the said
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petition of said Hudson, trustee as aforesaid, to transfer this cause
to the District Court of the United States for the Eastern District
of Arkansas, is hereby denied, and the court hereby approves in all
things the findings, conclusions, and opinion of said Hampson Gary,
Special Master; and Thomas D. Bonner, the trustee heretofore ap-
pointed in this behalf by this court, is hereby directed to respectfully
apply, forthwith, to the honorable District Court for the Eastern Dis-
trict of Arkansas for the stay of proceedings in that court, and for
an order directing the said Hudson, trustee, to deliver over to this
court all the assets in his hands belonging to the estate of said bank-
rupts. :

SEATTLE, R. & S. RY. CO. v. CITY OF SEATTLRE et al
(Circuit Court, W. D. Washington, N. D. May 13, 1911.)
No. 1,932,

1. EvineEnce (§§ 31, 32%)—JupI101AL NOTICE—CITY CHARTER—PLEADING.

Plerce’s Code Wash. § 408, provides that in pleading any ordinance of
a city or town it shall be sufficlent to state the title of such ordinance
and the date of its passage, whereupon the court shall take judicial no-
tice of the existence of such ordinance and the tenor and effect thereof.
Held that, In a suit to restrain a city and its officers from repealing a
certain railway franchise ordinance, the court will take judicial notice
of the charter of the city and of the franchise ordinances, though pleaded
by their titles only.

[Ed. Note—For other cases, see Hvidence, Cent. Dig. §§ 40-42; Dec.
Dig. §8 31, 32.*]

2, CoNSTITUTIONAL LAw (§ 120%) — OBLIGATION 0¥, CONTRACT — REPEAL oOF
STATUTORY GRANT.

Where an absolute right of repeal of a statutory grant is reserved by
the granting authority, the exercise of such right is not a violation of
the federal Constitution restraining states from passing any act impair-
ing the obligation of a contract.

[Ed. Note.—For other cases, see Constitutional Law, Dec. Dig. § 120.%)

8. Courts (§ 282*)—FEDERAL COURTS—JURISDICTION—FEDERAL QUESTION—OB-
LIGATION OF CONTRACT—IMPAIRMENT.

Where ordinances granting a city railway franchise reserved a condi-
tional right of repeal in case the franchise was not operated in accordance
with the provisions of the ordinances, a determination of the city council
of the question of fact that the grantee had violated the ordinances, and
that they should be repealed, was not conclusive, and hence a suit to re-
strain the city and its officers from repealing the franchise ordinances,
and from enforcing such repealing ordinance on the ground that it con-
stituted an impairment of complainant’s contraet rights in violation of
the federal Constitution, involved a federal question and was therefore
within the jurisdiction of a federal court. .

[Ed.. Note.—For other cases, see Courts, Cent. Dig. §§ 820-824; Dec.
Dig. § 282.¢ .

Jurisdiction in cases involving federal question, see notes to Bailey v.
Mosher, 11 C. C. A. 308; Montana Ore-Purch Co. v. Boston & M. C. C.
& 8. Min. Co., 85 C. C. A. 7; Earnhart v. Switzler, 105 C. C. A. 262.]

SFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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¢. CONSTITUTIONAL LAw (§ 120%)—OBLIGATION OF CONTRACT—IMPATRMENT—
APPLICATION. :
The prohibition of the federal Constitution against laws impairing the
obligation of a contract applies to all contracts, whether executed or ex-
ecutory, whoever may be parties thereto.

[Ed. Note—For other cases, see Constitutional Law, Cent. Dig. §§ 279~
285; Dec. Dig. § 120.*]

In Equity. Bill by the Seattle, Renton & Southern Railway Com-
pany against the City of Seattle, its Mayor, City Comptroller, and
Members of its City Council. On demurrer to bill. Overruled.

Morris B. Sachs and Will H. Thompson, for complainant,
Scott Calhoun and Howard D. Hughes, for defendants.

DONWORTH, District Judge. The defendants have demurred to
the bill on a number of grounds; but the only point urged in argument
is that the court is without jurisdiction because both complainant and
the defendant city are corporations of the state of Washington, and
the individual defendants are citizens of the same state, and the suit
does not arise, it is contended, under the Constitution or any law of
the United States. The bill alleges (treating the supplemental bill as a
part of the bill) that complainant is the owner of a line of street rail-
way in Seattle, maintained and operated by virtue of two franchise or-
dinances duly enacted by the city, namely, ordinance No. 15919,
passed April 22, 1907, and ordinance No. 20,088, passed January 18,
1909; that these ordinances were duly accepted by complainant or its
predecessors in interest and constitute contracts between the city and
complainant ; that the city council early in December, 1910, passed two
resolutions declaring its intention to repeal these ordinances and di-
recting the service of written notice upon complainant to appear before
the city council on December 19, 1910, to show cause, if any it had,
against such repeal; that at the time fixed complainant appeared and
objected to the proposed action, but, nevertheless, the mayor and city
council after receiving, over the objection of complainant, certain evi-
dence claimed by the city to be due.ground for the repeal, passed two
ordinances, numbered respectively 25,962 and 25,963, repealing the
two franchise ordinances first mentioned; that complainant and its
predecessors had duly complied with all the terms and conditions of
these franchise ordinances; and that no cause for the repeal existed.
It is further averred that the two repealing ordinances are laws im-
pairing the obligation of the contracts created by the franchise ordi-
nances, and, if permitted to stand as valid ordinances, will deprive
complainant of its property in the franchise ordinances and the
street railway without due process of law. There are other allega-
tions to the effect that the action of the city in enacting and enforcing
the repealing ordinances will result in irreparable injury to the com-
plainant,

The allegations of the bill, with respect to the point now under con-
sideration—that is, as showing that the suit arises under the Con-
stitution of the United States—are not as clear and direct as might

oFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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be desired; but it sufficiently appears that complainant contends that
the repealmg ordinances are in violation of the contract and due-pro-
cess clauses of the Constitution of the United States and has invoked
the jurisdiction of this court on that ground.

"[1] It is urged, however, by defendants’ counsel that for aught
that appears in the bill the entire controversy may be determined upon
a pure issue of fact without reference to any provision of the Con-
stitution of the United States. In this connection it should be stated
that this court takes judicial notice of the charter of the city of Seattle
(Pierce’s Code, § 3731), and also takes judicial notice of the tenor and
effect of the franchise ordinances, though they are pleaded in the bill
by their titles only (Pierce’s Code § 408). During the period em-
bracing the passage of these several ordinances, the charter of Seattle
has contained the following clause:

“Every grant of a franchise, right or privilege shall be subject to the right
of the city council at any time thereafter to repeal, change or modify the
said grant if the franchise granted thereby is not operated in accordance with
the provisions thereof, or at all, and every ordinance making such grant shall

contain a reservation of the right of the city council to so repeal, amend or
modify said ordinance.”

Pursuant to this charter provision, each of the franchise ordl-
nances contains a section stating that:

‘This grant i1s subject to the right of the city council to at any time here-
after repeal, change or modify this ordinance if the franchise granted hereby
is not operated in accordance with the provisions of this ordinance, or at all,
and the city of Seattle reserves the right at any time hereafter to so repeal,
change or modify this grant.”

The argument of defendants’ counsel is that since the franchise
ordinances themselves provide that they may be repealed on the hap-
pening of a certain event, the occurrence or nonoccurrence of the pos-
sible event is purely a question of fact, the decision of which involves
no const:tuttonal or federal question.

[2] It is well established by the decisions of the Supreme Court
that, where an absolute right of repeal of a statutory grant is reserved
by the granting authority, the exercise of such right is not in violation
of the federal Constitution. Northern Central Railroad Co. v. State
of Maryland, 187 U. S. 258, 23 Sup. Ct. 62, 47 L. Ed. 167 ; Hamilton
Gas Co. v. Hamilton, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963;
Greenwood v. Union Freight R. Co., 105 U. S. 13, 26 L. Ed. 961.

[3] But it does not follow that, when a conditional right of repeal
has been reserved, the holder of the grant is not entitled to resort to
the federal courts for protection against a repeal enacted before the
happening of the event which makes the right of repeal available, or,
in other words, to litigate in the federal courts his claim that the
repeal has been made not in pursuance of, but in violation of, the terms
of the contract. Cases are cited which hold that, though a party
claims to found his property right on a federal statute or on a treaty,
this fact does not entitle him to resort to the federal courts when he
becomes engaged in a comtroversy concerning such property right
‘which turns wholly on a question of fact. Bushnell v, Smelting Co.,
148 U. S. 682, 13 Sup. Ct. 771, 37 L. Ed. 610; Budzlsz v. Steele Co,,
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170 U. S. 41, 18 Sup. Ct. 503, 42 L. Ed. 941 ; Theurkauf v, Ireland (C.
C.) 27 Fed. 769 ; California Gas Co. v. Miller (C. C.) 96 Fed. 12.

In the opinions in these cases many others applying the same prin-
ciple are cited, but I do not consider these in point on the question now
presented. When it is claimed that a contract made by a state or one
of its agencies has been impaired by subsequent legislation, the fed-
eral courts will construe the statute, or ordinance, or other law of the
state aHeged to constitute the contract, and determine the proper
interpretation to be given thereto, for the purpose of ascertaining
whether there is a contract and whether it has been impaired. Louis-.
ville & N. R. Co. v. Palmes, 109 U. S. 244, 3 Sup. Ct. 193, 27 L. Ed.
922, and cases cited.

It follows that when it is claimed that a franchise contract created
by city ordinance, as is alleged in the bill, has been impaired by a re-
peal without just cause, and the contract clause of the federal Con-
stitution is invoked as invalidating such repeal, the construction to be
given to the franchise, especially as to that portion of it which re-
serves the conditional right of repeal, necessarily involves at the same
time the construction of the federal Constitution in order to determine
whether the repeal is or is not prohibited by that instrument. Nor can
the question of fact, namely, whether the condition giving rise to the
right of repeal really exists, be altogether separated from these ques-
tions of law.

A question closely akin to that presented in this case arose in
Knickerbocker Trust Co. v. City of Kalamazoo (C. C.) 182 Fed. 865;
but the court did not find it necessary to decide it, as it appeared that
j111risdiction could be sufficiently grounded upon diverse citizenship
alone.

The only case directly in point which has fallen under my observa-
tion is that of Iron Mountain Railway Company v. City of Mempbhis,
96 Fed. 113, 37 C. C. A. 410, decided by the Circuit Court of Appeals
of the Sixth Circuit. In a very clear and instructive opinion written
by Circuit Judge Taft and concurred in by the entire court, it is held
that, on a state of facts substantially identical with the situation shown
here, the suit arises under the Constitution of the United States. The
franchise ordinance considered in that case contained a conditional pro-
vision for forfeiture by the city and the holder of the franchise brought
suit in the United States Circuit Court to enjoin the city from putting
into effect a forfeiture which the city had declared pursuant, as it
claimed, to the terms of the franchise. On this point the court said:

“Does the resolution impair the obligation of the contract contained in the
grant? If what the complainant has done and is doing is a breach of the
condition of the grant, then the resolution was certainly neither a breach
nor an impairment of the contract. It was only legislative action equivalent
to a re-entry upon condition broken in its effect upon the title and right of
possession, and was therefore in exact accord with the terms of the contract
and grant. If, however, the condition has not been in fact and in law broken,
then the resolution as law assumes to divest title and the right of possession,
when not permitted by the terms of the contract, and purports to secure a
right to the city and her officers of resuming possession which would be
violative of its provisions. This is certainly an impairment of the obligation
of a contract. It is true that the question whether the resolution impairs
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the obligation of a contract turns on mixed quesions of law and fact: First,
whether the contract provides for a forfeiture upon a breach of the covenant
that the complainant will not charge to Memphis and her citizens unequally
discriminating rates; and, second, whether complainant, or any corporation
for whom complainant is responsible, is charging such rates. That the appli-
cation of the constitutional restriction depends partly on a question of fact
is no reason for holding that the case is not one in which it may be relied
on. The existence of the contract, the impairment of which is averred, may
often be an issue of fact. The circumstances which render the operation of
the law an impairment of the obligation of the contract may often be brought
to the knowledge of the court by parol proof.”

- At a later point in the opinion it is stated:

“It is unnecessary for us to discuss at length the reasons for holding that
the resolution was a law depriving the complainant of its property without
due process of law, if, in fact, the condition had not been broken, for they
are substantially the same as those just stated for concluding that the resolu-
tion 18 a law of the state impairing the obligation of the contract. If this
resolution violates the federal Constitution, there can be no doubt that com-
plainant is entitled to equitable relief. It Is certainly a cloud upon the title
of the rallroad company in its occupancy of the street, which it may ask a
court of equity to remove, and to enjoin any claim under it. We conclude,
therefore, that the bill stated a good cause of actlon on the ground that the
resolution of the city of March 25, 1898, impaired the obligation of the con-
tract under which the railroad company occupied Kentucky avenue, if it be
true, as averred in the bill, that no condition of the contract had been broken
Justifying forfeiture. This gave to the court below jurisdiction of the whole
controversy between the city and the railroad company.”

On full consideration I am of opinion that it would not be in accord-
ance either with the adjudged cases or with reason to hold that the
jurisdiction of this court upon constitutional grounds does not extend
to cases where the contract, which, it is claimed, is impaired by subse-
quent legislation, contains a conditional reservation of the right of
termination or forfeiture. [4] The prohibition of the Constitution
against laws impairing the obligation of contracts applies to all con-
tracts, executed and executory, whoever may be parties to them.
Fletcher v. Peck, 6 Cranch, 87, 3 L. Ed. 162; Von Hoffman v.
Quincy, 4 Wall. 535, 18 L. Ed. 403; Murray v. Charleston, 96 U. S.
432, 24 1. Ed. 760. .

I therefore conclude that on the face of the bill the court has ju-
risdiction, and the demurrer will be overruled.

/

WILLIAMS v. BUNKER HILL & SULLIVAN MINING & CONCEN-
TRATING CO. ) .

(Circuit Court, B. D. Washington, E. D. August 3, 1911.)
No. 1,474.

MASTER AND SERVANT (§ 217%)—INJURIES TO SERVANT—ASSUMED RISK,
Plaintiff, an employé of a mining company, was injured by coming in
contact with a trolley wire heavily charged with electricity. Plaintiff
was in full possession of all of his faculties, and was intelligent and ex-
perienced. He had worked in the mine for flve months, and had daily
ridden in and out of the mine on a train, and could see the exposed trol-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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ley wire within a few inches of his eyes, and could have known that it
was not guarded or protected, and ‘that it conducted sufficlent electricity
to propel a train of some- 10 or 12 cars. In plaintifi's daily walks
through the dark tunnels, the wire in many places came down as low as
his shoulder within a few inches of his head, and he consistently avoided
contact with the wire under such conditions, and saw his fellow workmen
take the same precautions. He testified that he knew, if he came in con-
tact with the wire, he would get hurt, but did not know there was enough
power to harm him. Held, that he assumed the risk.

[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. §§ 574-
600; Dec. Dig. § 217.*

Assumption of risk incident to employment, see note to Chesapeake &
O. R. Co. v. Hennessey, 38 O. C. A. 314.] .

At Law. Action by Thomas Williams against the Bunker Hill &
Sullivan Mining & Concentrating Company. On motion for judgment
" non obstante. Granted.

Belden & Losey, B. K. Wheeler, and Maury & Templeman, for
plaintiff.
Myron A. Folsom, for defendant,.

RUDKIN, District Judge. The plaintiff in this action is a subject
of the king of Great Britain and Ireland, and the defendant a corpo-
ration organized and existing under the laws of the state of Oregon.
On the 10th day of July, 1910, the plaintiff was injured, while in the
employ of the defendant, through coming in contact with a trolley wire
maintained and used by the defendant for the purpose of propelling
cars in and out of its mine near the town of Kellogg, in the state of
Idaho. A motion for nonsuit was interposed at the close of the plain-
tiff’s testimony, and a motion for a directed verdict at the close of all
the testimony; but these motions were denied, the court reserving the
right to reconsider the questions thus presented on motion for judg-
ment notwithstanding the verdict, in the event the jury should return
a verdict in favor of the plaintiff. This practice is sanctioned by the
local laws of the state of Washington. Roe v. Standard Furniture Co.,
41 Wash. 546, 83 Pac. 1109; Quackenbush v. City of Yankton, 186
Fed. 991. Such a course was deemed in the interest of society and
in the interest of the parties, to the end that a final judgment may be
ordered on the verdict by the appellate court, should this court err in
the conclusion it is about to reach.

The negligence charged in the complaint consisted in a failure on
the part of the defendant to insulate the trolley wire, or to guard or
protect it, and a failure to warn the plaintiff against the danger of
coming in contact with a trolley wire charged with electricity—a dan-
ger of which he is alleged to have been wholly ignorant. Of course,
the trolley wire could not have been insulated without wholly destroy-
ing its functions; but for the purposes of this case it will be conceded
that the defendant was negligent in other respects, and that the plain-
tiff was wanting in contributory negligence. The motion for a, judg-
ment notwithstanding the verdict is interposed on the sole ground that
the plaintiff assumed the risk, and this is the otily question I deem it

*For other casess¢e same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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necessary to discuss or consider. The rule is well established that
every servant assumes certain risks incident to his employment, and
the application of that rule to the facts of this case is all that remains.
As said by the court in Butler v. Frazee, 211 U. S. 459, 29 Sup. Ct.
136, 53 L. Ed. 281:

“One who understands and appreciates the permanent conditions of ma-
chinery, premises, and the like, and the danger which arises therefrom, or
by the reasonable use of his senses, having in view his age, intelligence, and
experience, ought to have understood and appreciated them, and voluntarily
undertakes to work under those conditions and to expose himself to those
dangers, cannot recover against his employer for the resulting injuries. Upon
that state of facts the law declares that he assumes the risk. The rule is
too well settled to warrant an extensive discussion of it, or an attempt to
analyze the different reasons upon which it has been held to be justified.
The rule of assumption of risk has been thought by many a hard one, when
applied to the complicated conditions of modern industry, so largely con-
ducted by the aid of machinery propelled by irresistible and merciless me-
chanical power, and the criticism frequently has been made that the impera-
tive need of employment leaves to the workman no real freedom of choice,
such as the rule assumes. That these considerations have had an influence
is shown by the notorious unwillingness of juries to apply the rule, and by
the legislative modifications of it which, from time to time, have been made,
as, for instance, by Congress in the safety appliance law. * * * But the
common law in this regard has not been modified in the District of Columbia,
and we have no other duty than to enforce it.”

Again the court said:

“Where the elements and combinaticn out of which the danger arises are
visible, it cannot always be said that the danger itself is 80 apparent that the
employé must be held, as matter of law, to understand, appreciate, and as-
sume the risk of it. * * * The visible conditions may have been of re-
cent origin, and the danger arising from them may have been obscure. In
such cases, and perhaps others that could be stated, the question of the as-
sumption of the risk is plainly for the jury. But where the conditions are
constant and of long standing, and the danger is one that is suggested by the
common knowledge which all possess, and both the conditions and the dan-
gers are obvious to the common understanding, and the employé is of full
age, intelligence, and adequate experience, and all these elements of the
problem appear without contradiction from the plaintiff's own evidence, the
question becomes one of law for the decision of the court. Upon such a state
of the evidence a verdict for the plaintiff cannot be sustained, and it is the
duty of the judge presiding at the trial to instruct the jury accordingly.”

%n Maki v. Union Pac. Coal Co. (C. C. A.) 187 Fed. 389, the court
said :

“The second contention of the plaintiff’s counsel is that the defendant's
failure to fence off the machinery was negligence in itself, that a servant
does not assume the risk of his master’s negligence, and that, therefore, the
plaintiff was entitled to a verdict. The answer is that, while it is true that
the servant does not assume the risk of his master’s negligence, the effect of
which i8 neither known to him nor readily observable, nor to be apprehended,
yet he does, by continuing in the employment without complaint, assume the
risk of the effect of such negligence which is known to him, or is obvious or
plainly observable, and the danger of which is appreciated by him, or is clear-
ly appuarent, just as completely as he assumes the ordinary risks of his oc-
capation. * * * The absence of any fence about the revolving cogwheels,
and the risk and danger of injury by them, were so plainly observable by the
decedent, who had been oiling them and passing them on the plank by their
side about once an hour, that he could not have failed to have seen and
known them.” '

19C F.—6
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“Finally, attention is called to the rule that a recovery may sometimes be
bad where the risk is obvious, but the danger is not fully appreciated by the
party injured; and counsel argue that the question whether or not the dece-
dent appreciated the danger should have been submitted to the jury. But
the decedent was a man presumably possessing the ordinary faculties of an
adult who has & sound mind and body. It is true that he was a Finlander;
but the statement of his counsel contained no intimation that he could not
see these engaging wheels, could not understand or know that they would
crush a human being drawn between them, that a person upon the revolving
horizontal wheel might be caught between them, and that the clothes of one
caught between the engaging cogs would draw him between the wheels; and
in the absence of any claim or declaration that he had not the ordinary in-
telligence, ability, and prudence of men in like situations, he must be pre-
sumed to have been a Finlander of ordinary prudence and intelligence. And
one cannot be heard to say ‘that he did not know or appreciate a danger,
whose knowledge and appreclation were so unavoidable that a person of his
prudence and intelligence could not have failed to perceive and appreciate it.

* & Under the settled rules of law to which reference has been made,
the plaintiff was not entitled to recover any damages of the defendant In
tgls c:ge. ?’nd there was no error in the court’s instructions to the jury to
that effect.

The law deals with men in their various relations in life as endowed
with average intelligence and capacity, and recognizes their limita-
tions; but in this case we are not required to indulge in or rely upon
presumptions. The plaintiff was a man in the full possession of all his
mental faculties and of more than average intelligence and experi-
ence. He had worked in this mine continuously for a period of about
five months. He rode in and out of the mine daily on the train, and
could see the naked, exposed trolley wire within a few feet—nay,
within a few inches—of his eyes. He could see that it was not
guarded or protected. He could see the sparks flying from the wire
as the trolley passed over it. He knew that the wire conducted suf-
ficient electricity to propel a train of 10 or 12 cars. In his daily walks
through the narrow tunnels of the mine, the wire in many places came
down as low as his shoulder, within a few inches of his head. He
studiously and consistently avoided contact with the wire under these
conditions for a period of five months. He saw his fellow workmen
take the same precautions. He knew that he should not come in con-
tact with the wire. He knew that, if he did so, he would “get hurt,”

r “get stung.” And in the light of these facts, and possessed of this
knowledge, how can it be said that he did not understand or appreciate
the danger? All of these facts he admitted on cross-examination, but
qualified them to this extent on redirect:

“Q. Willlams, what knowledge did you have of the danger of touching that
wire with the hose? A. Well, I didn’t— I didn’t intend to touch it at all
with the hose. Q. Did you know whether it was dangerous to touch it with
the hose? A. I knew it would shock you, but I didn't know it would knock

you ,?ut. I didn’t know there was enough power in it to hurt or to harm
you.

But the question here is, not only what the plaintiff knew, but what
should he have known by a proper exercise of his faculties, and the
bare denial of knowledge by an interested party in such a case does not
necessarily present an issue of fact for a ju As said by the court
in Bier v. Hosford, 35 Wash. 544, 77 Pac. 86. r;
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“It was apparent and obvious that if, while running clothes through the
machine, she should allow her hand or fingers to get caught between the
nearest.revolving cylinder and the hot concave iron underneath, she would
suffer an injury. The bare statement of this proposition is suflicient to dem-
onstrate its verity, notwithstanding respondent’s statement that she was not
aware of such danger. Physical facts. apparent to individuals of the most
ordinary understanding, particularly those things capable of sensation and
touch, cannot be overcome or discredited by word of mouth. Courts and ju-
ries in such instances are not warranted in making erroneous deductions
from known premises.”

Or, as said by the court in Maki v. Union Coal Co., supra:

“And one cannot be heard to say that he did not know or appreciate a dan-
ger, whose knowledge and appreciation were so unavoidable that a person of
his {)r't,xdence and intelligence could not have failed to perceive and appreci-
ate it.

In this day and age we are hourly beset by wires laden with that
mysterious, invisible, deadly force that man can master, but can so
little understand. We know, however, that electricity will shock and
burn. We know that it will maim and kill. This is a part of our com-
mon store of knowledge, and a person occupying the position of the
plaintiff, with his knowledge and opportunities for gaining knowledge,
will not be permitted to gainsay it. .

“While electric companies are bound to use the highest degree of care prac-
ticable to avoid injury to every one that may be in lawful proximity to their
wires, yet the ordinary person is held to know that danger attends contact

with electric wires, and it is his duty to avold them so far as he may.”
Haertel v. Pennsylvania Light & Power Co., 219 Pa. 640, 69 Atl. 282.

This rule applies with double force to the plaintiff here. Having
reached the conclusion that it appears from the uncontradicted testi-
mony that the plaintiff knew and fully appreciated the dangers sur-
rounding him in the working place furnished by the master, I have no
alternative but to direct a judgment for the defendant. This conclu-
sion is so apparent and so self-evident to my mind that I can only ac-
count for the verdict on the theory suggested by the Supreme Court
in Butler v. Frazee, supra—the notorious unwillingness of juries to
apply the rule of assumption of risk in cases ofi this character,

t a judgment be entered accordingly.

REYMER & BROS,, Ine., v. HUYLER'S,
(Circuit Court, W. D. Pennsylvania. July 8, 1911)
No. 51

TRADE-MARKS AND TRADE-NAMES (§ 59*)—INFRINGEMENT.

The word “Metropolitan,” when used by a manufacturer on pound and
half-pound boxes of chocolates and bonbons, i8 an arbitrary and fanciful
word, not indicative of ingredients, quality, or amounts, and constitutes
a valid trade-mark, which is infringed by its use by another, In connec-
tion with other words, giving the packages a similar appearance on choc-

SFor other cases see same topic & § NUMBER in Dec.'& Am. Digs. 1907 to date, & Rep’r Indexes
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olate cakes 80ld at candy stores in the same city and vicinity, where it
has become identified by long use with the goods of the first user.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
‘ Dig. §§ 68-72; Dec. Dig. § 59.*

Arbitrary, descriptive, or fictitlous character of trade-marks and trade-
names, see note to Searle & Hereth v. Warner, 50 C. O. A. 323.]

In Equity. Suit by Reymer & Bros., Incorporated, against Huy-
ler’s. On motion for preliminary injunction. Motion granted.

James Negley Cooke, James L. Wehn, Leander Trautman, Frank
F. Reed, and Edward S. Rogers, for complainant.

Bakewell & Byrnes, George H. Parmelee, and Ely, Agar & Fulton,
for respondent.

YOUNG, District Judge. This is a trade-mark case, and not a case
of ‘unfair competition. Most of the affidavits in the case, which is a
suit to enjoin the infringement of a trade-mark, and the arguments of
counsel are altogether irrelevant, because they are more applicable to
a case of unfair competition than to one of infringement of a trade-
mark. The principle governing courts in such cases has been clearly
formulated by Judge Acheson in the case of Codillot v. American
Grocery Co. (C. C.) 71 Fed. 873, where it is said:

“Courts of equity interfere by injunction to protect trade-marks, upon the
ground that the plaintiff has a valuable interest in the good will of his trade,
and that a rival merchant or manufacturer shall not be permitted, by the
use of the plaintiff’s symbol, to palm off his own goods to purchasers as those
of the plaintiff. McLean v. Fleming, 96 U, S. 245 [24 L. Ed. 828). To entitle
a plaintiff to an injunction, it is not necessary that a specific trade-mark has
been infringed; for, irrespective of a technical question of trade-mark, a de-
fendant has no right, by imitative devices, to decelve purchasers, and thus
induce them to believe that they are buying the goods of the plaintiff. 1d.;
Qoates v. Thread Co., 149 U. 8. 562, 13 Sup. Ct. 966 [37 L. Ed. 847]. As to
the degree of similarity necessary as a ground for an injunction, no precise
rule, applicable to all cases, can be formulated; but the decisions agree that
it is enough if the resemblance 18 so close that purchasers exercising ordinary
caution are likely to be misled. In McLean v. Fleming, supra, the court (cit-
ing Gorham Co. v. White, 14 Wall. 511 [20 L. Ed. 731]) said: ‘Two trade-
marks are substantially the same, in legal contemplation, if the resemblance
is such as to deceive an ordinary purchaser, giving such attention to the
same as such a purchaser usually gives, and to cause him to purchase the
one, supposing it to be the other. The resemblance need not,be such as
would decelve persons who would see the two marks placed side by side.
Seixo v. Provezende, 1 Ch. App. 192, 195. ‘Similarity, not identity,’ said
Judge Bradley, in Celluloid Manufg. Co. v. Cellonite Manufg. Co. [C. C.] 82
Fed. 94, 97, ‘I8 the usual recourse when one party seeks to benefit himself by
the good name of another. What similarity is sufficlent to effect the object
has to be determined in each case by its own circumstances. We may say,
generally, that a similarity which would be likely to deceive or mislead an
ordinary, unsuspecting customer is obnoxious to the law.’”

These principles are still further defined and applied, in their ap-
plication to the two classes of cases of unfair competition and in-
fringement of trade-marks, b gudge Baker in Church & Dwight Co.
v. Russ (C. C.) 99 Fed. 276, 2y7 :

“The tendency of the courts at the present time seems to be to restrict the
scope of the law applicable to technical trade-marks, and to extend its scope

*For other cases see same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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in cases of unfair competition. Mill Co. v. Alcorn, 150 U. 8. 460 [14 Sup. Ct.
151, 87 L. Ed. 1144]; Laughman’s Appeal, 128 Pa. 1 [18 ‘Atl. 415, 5 L. R. A.
599]1; Koehler v. Sanders, 122 N. Y. 65 [25 N. E. 235, 9 L. R. A. 576] ; Castle
v. Siegfried, 108 Cal. 71 [37 Pac. 210]; Fleischmann v. Starkey [C. C.] 25
Fed. 127. As this case falls more appropriately under the head of an in-
fringement of a technical trade-mark, rather than under the head of unfaig
competition, it becomnes desirable to ascertain as nearly as may be the dis-
tinctions, as well as ‘the points of resemblance, between them.- The underly-
ing principle of each is the same, namely, the prevention of that which in
1ts operation and results, and usually in intention, is a fraud upon the public, .
and an injury to the rival trader. That this is the underlying principle is
clearly shown in the leading case on technical trade-mark law (Canal Co. v.
Clark, 13 Wall. 311, 322 [20 L. Ed. 581]) where the Supreme Court say: ‘This
will be manifest when it is considered that, in all cases where rights to the
exclusive use of the trade-mark are invaded, it is invariably held that the
essence of the wrong consists in the sale of the goods of one manufacturer
or vendor as those of another, and that it is only when this false representa-
tion is directly or indirectly made that the party who appeals to a court of
equity can have relief. This is the doctrine of all the cases.’ But, while the
idea of fraud or imposition lies at the foundation of the law of technical
trade-marks, as well as the law of unfair competition, it must be borne in
mind that fraud may rest in actual intent shown by the evidence, or may be
inferred from the circamstances, or may be conclusively presumed from the
act itself. In the case of unfair competition the fraudulent intent must be
shown by the evidence, or be inferable from the circumstances, while, in the
case of the use by one trader of the trade-mark or trade symbol of a rival
trader. fraud will be presumed from its wrongful use. It is commonly said
that there is a right of property in a technical trade-mark, and an infringe-
ment of it 18 spoken of as a violation of a property right.”

Regarding this property right, it was said by Mr. Justice Miller in -
Trade-Mark Cases, 100 U. S. 82, 92, 25 L. Ed. 550:

“The right to adopt and use a symbol or a device to distinguish the goods
or property made or sold by the person whose mark it is, to the exclusion of
use by all other persons, has been long recognized by the common law and
the chancery courts of England and of this country, and by the statutes of
some of the states. It is a property right for the violation of which dam-
ages may be recovered in an action at law, and the continued violation of it
will be enjoine@ by a court of equity, with compensation for past infringe-
ment. This exclusive right was not created by the act of Congress, and does
not now depend upon it for its enforcement. The whole system of trade-mark
property and the civil remedies for its protection existed long anterior to that
act, and have remained in full force since its passage.”

In Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37
L. Ed. 1144, it is said:

“These cases establish the following general propositions: (1) That to ac-
quire the right to the exclusive use of a name, device, or symbols, as a trade-
mark, it must appear that it was adopted for the purpose of identifying the
origin or ownership of the article to which it is attached, or that such trade-
mark must point distinctively, either by itself or by association, to the ori-
gin, manufacture, or ownership of the article on which it is stamped. It
must be designed, as its primary object and purpose, to indicate the owner
or producer of the commodity, and to distinguish it from like articles manu-
factured by others. (2) That if the device, mark, or symbol was adopted or
placed upon the article for the purpose of identifying its class, grade, style,
or quality, or for any purpose other than a reference to or indication of its
ownership, it cannot be sustained as a valld trade-mark. (3) That the ex-
clusive right to the use of a mark or device claimed as a trade-mark is
founded wpon priority of appropriation; that is to say, the claimant of the
trade-mark must have been the first to use or employ the same on like ar-
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ticles of production. (4) Such trade-mark carinot consist of words in common
use as designating locality, section, or region of country.”

Controlled, then, by the foregoing considerations, let us first see
what the established facts of this case are. It appears from the evi-
dence in this case that Reymer & Bros. have been for the past 65 years
engaged in the manufacture and sale of candy and confectionery, first
and until 1901 as a copartnership, and since that time as a corporation.
In 1897 they adopted as a trade-mark the word “Metropolitan,” which
they used upon one pound and one-half pound boxes of chocolate
creams, mixtures of chocolate creams, and other candies called “bon-
bons.” ‘There was also printed upon the boxes, in addition to the
work “Metropolitan,” the words, “Reymers,” . “Pittsburgh,” “As-
sorted,” or “Chocolates.” It appears by the evidence that these pack-
ages, so marked, have been sold and supplied by the complainant to
the wholesale and retail establishments in the district surrounding
Pittsburgh to the extent of 60,000 packages in the last 214 years, and
150,000 since 1897, and that complainant’s “Metropolitan” chocolates -
are well known and are bought and sold and asked for and identified -
by purchasers and the public by the word “Metropolitan.” It also ap-
pears that the word “Metropolitan” has become so associated with the
product of complainant as to indicate to purchasers and the public its
origin and manufacture. In its present application it is an arbitrary
and fanciful word, and, printed upon a box of candy, does not in any

.way describe any ingredient or quality of the candy, or amounts, or
indicate the place of manufacture, or the person who manufactures it.

The respondent in the spring of -1910 began the use of the word
“Metropolitan” as a trade-mark for sweetened cakes of chocolate, and
these were put up in wrappers and also in small boxes, with a picture
of the tower of the Metropolitan Life Building, Madison Square, N.
Y. ‘These boxes were sold at the small price of five and ten cents.
The evidence also clearly shows that, although confusion may arise
by the alleged expert and technical definition as to the meaning of
the word “chocolate” and the meaning of the word “candy” given by
deponents on both sides, chocolate mixed with sugar and éther sub-
stances is sold at candy stores, confectioneries, and other places where
candy is sold and purchased indiscriminately by those who wish to
eat it in the form in which it is sold.

It appears upon comparison of complainant’s boxes with the pack-
ages of respondent that the marks are very similar. On the com-
plainant’s, the word “Reymers,” “Pittsburgh,” “Metropolitan,” “Cho-
colates”; on the respondent’s, on its boxes, “Huylers,” “Metropoli-
tan,” “Chocolate”; and on its cake packages, “Huylers,” “Metropo-
litan,” “Sweet Chocolate.”

Measured, then, by the principles above laid down, it is established
in this case that the complainant has a property right in the trade-
mark “Metropolitan”; that it was adopted for the purpose of identify-
ing the origin and ownership of certain candies manufactured and sold
as chocolate creams, mixed chocolate creams, and bonbons by com-
plainant; that it was used to distinguish such candies from like ar-
ticles manufactured by others, and that this device or mark, “Metro-
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politan,” was not adopted and placed upon the above-mentioned can-
dies for the purpose of identifying their class or quality; that the
complainant was the first to use this trade-mark on like articles of
production; and that the word “Metropolitan” is an arbitrary and
fanciful term, and does not designate locality, section, or region of
country.

The complainant’s trade-mark, then, being a valid trade-mark, and.
one to the exclusive use of which, as used by complainant, it is en-
titled, it only remains to determine whether or not respondents have
infringed.

It clearly appears, by a comparison of the packages used. by com-
plainant and respondents, that the words “Metropolitan,” “Chocolate,”
or “Chocolates” are conspicuously presented. The different shape of
the packages is not likely to be observed by the ordinary purchaser
because the class of goods being dealt in, candies and chocolates, are
placed in many different kinds of packages by the same manufacturer.
The ordinary purchaser, having in mind chocolate which is ready for
consumption and “Metropolitan” as descriptive of Reymers’ choco-
late, is unlikely to look further than for the two words. These he
finds on both packages. As said in Celluloid Manufg. Co. v. Cellonite
Manufg. Co., supra:

“Similarity, not identity, is the usual recourse when one party seeks to
benefit himself by the good name of another.”

So we have here, not identity, but similarity, and, as was said in the
same case:

“What similarity is necessary to effect the object has to be determined in
each case by its own circumstances.”

Taking, then, this similarity—this resemblance—and keeping in mind
the other circumstances of the case as shown by the evidence, the lo-
cation by defendant of its store in one formerly occupied by complain-
ant in its retail cigar business, the keeping of its cakes of “Metropoli-
tan” sweet chocolate on the counter with other candies and with small
packages of candy, the beginning of the use by it of the trade-mark in
the same city with complainant, after being engaged in business there
for about one year, and where complainant’s use of the trade-mark
was well known and largely advertised, we must conclude that, not
only does the use of complainant’s symbols by respondent result in
the palming off of respondent’s own goods to purchasers as the goods
of complainant, but by its imitating the trade-mark of complainant the
respondent has deceived purchasers and induced them to believe they
have been buying the goods of complainant, and thus has violated the
property right of complainant in its trade-mark. Even were there no
evidence of fraudulent intent in the case, it being one where a trade-
mark is infringed, fraud may be presumed from its use.

We are therefore satisfied that the respondents have infringed the
complainant’s trade-mark, and should be restrained from the further
use of the.same upon articles of its production like those of complain-
ant.

Let an order be drawn accordingly.
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In re GILLASPIR,
(District Court, N. D. West Virginia. September 16, 1911.)

1. BANKRUPTCY (§ 482%)—ATTORNEYS FOR PETITIONING CREDITORS—INVOLUN-
TARY PROCEEDINGS.

Since involuntary proceedings in bankruptcy can only be brought by
unsecured creditors, and the fund which they can reach is only that
which arises after either the payment of existing liens or from a sale of
the property subject to the liens, their attorneys, instituting such pro-
ceedings, cannot be allowed compensation out of funds necessary to pay
off the liens or prior to the satisfaction of lien creditors.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 482.%]

2. BANKRUPTCY (§ 482%)—SALE Or PROPERTY—EXISTING L1ENs—CoOSTS.

Where there is reason to believe that a bankrupt's property may sell
for an excess over existing liems, but it turns out that it does not, the
court may charge the actual costs of the sult and expenses of sale against
the fund realized by the lienholders, but such allowance cannot extend
to compensation to attorneys instituting the suit for unsecured creditors
who have reallzed nothing.

[Ed. Note.—For other cases., see Bankruptcy, Dec. Dig. § 482.*]

8. BANKRUPTCY (§ 22%)—CoURTS—EQUITY JURISDICTION.

Bankruptcy courts are courts of equity, apd governed by equity rules,
except so far as otherwise expressly provided by Bankr. Act July 1, 1893,
c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418).

{Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 11; Dec.
Dig. § 22.*]

4. ATTORNEY AND CLIENT (§ 155*)—EMPLOYMENT—FEES—EQUITY.

Since the relation of attorney and client is purely personal, depending
on personal contract, courts of equity will never attempt to fix the com-
pensation due the attorney in any ordinary litigation, but will leave the
parties to an action at law.

[Ed. Note.—For other cases, see Attorney and Client, Dec. Dig. § 155.*]

5. ATTORNEY AND CLIENT (§ 171*)—ATTORNEY’S LIEN—NOTICE.

An attorney has a charging lien not recognized by the common law, but
created generally elther by statute or judicial legislation, to sustain
which notice is required.

[Ed. Note.—For other cases, see Attorney and Client, Cent. Dig. § 383;
Dec. Dig. § 171.*]

6. ATTORNEY AND CLIENT (§ 182*)—CmARGING LIEN—EQUITY RIGHT.

An attorney’s charging lien is an equitable right to be paid for services
out of the proceeds of the judgment obtained by his labor and skill; the
attorney to the extent of such services being regarded as an equitable as-
gignee of the judgment.

[Ed. Note.—For other cases, see Attorney and Client, Cent. Dig. §§ 315,
399—406; Dec. Dig. § 182.*]

7. ATTORNEY AKD CLIENT (§ 171*)—Po0SSESSORY LIEN—DEFINITION,

An attorney’s possessory lien is a right to retain property or money of
his client until his fees are pald. -

[Ed. Note—For other cases, see Attorney and Client, Cent. Dig. §§ 315,
899-406; Dec. Dig. § 171.*]

8. ATTORNEY AND CLIENT (§ 182%)—LIENS—SCOPE.

An attorney’s retaining and charging liens apply solely to the personal
relation between the attorney and his client, and may not be extended to
or affect the rights of third persons who may be interested in the litiga-
tion, but who have not employed such attorney; the liens being allowed
to cover only the Interest of the client in the property charged, subject

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to dute, & Rep'r Indexes
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to any rights in the property which are valid against the client at the
time the liens attach.

{Ed. Note.—For other cases, see Attorney and Client, Dec. Dig. § 182.%]

9. BANERUPTCY (§ 482%)—ATTORNEYS' LIENS—IMPOSITION BY EQUITY AND
BANKRUPTCY COURTS. )

The only proper case where a court of equity or bankruptcy can award
compensation to an attorney out of funds due to others than his client
is where the attorney for one of a class has created or secured a fund
and brought it into the custody of the court, which is to inure, not only
to the benefit of his client, but to that of all those belonging to the class.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 482.*]

In the matter of bankruptcy proceedings of Charles D. Gillaspie.
On petition to review a referee’s ruling allowing compensation to pe-
titioner’s attorneys. Reversed.

W. B. Maxwell and D. H. Hill Arnold, in pro. per. .
James P. Scott and Cunningham & Stallings, for excepting creditors.

DAYTON, District Judge. The whole theory upon which the bank-
ruptcy law authorizes the allowance of fees to the attorneys for peti-
tioning creditors is that such creditors are acting for the joint ben-
efit of themselves and all other unsecured creditors who will, by reason
of their efforts, share equally with them in the unincumbered assets
of the bankrupt. It is right and just that for this reason the fund se-
cured to common creditors should, as against such creditors equally
participating in it, share the expense incurred in securing it. But it is
to be borne in mind that involuntary proceedings in bankruptcy can
only be brought by unsecured creditors, and the fund that they can
reach is only that which may arise after either the payment of the
existing liens or from the sale of the property subject to liens. It must,
therefore, always be a subject of careful consideration on the part of
unsecured creditors whether it will be worth their while to proceed
against one whose property is heavily incumbered, for they must do
so taking the risk that no surplus fund will arise from which they
may realize anything with which to pay their debts or the compensa-
tion due their attorneys. ’

[1, 2] They can have no interest ordinarily in the funds necessary
to pay off the valid subsisting liens, and certainly they cannot ask a
court to pay their attorneys out of the funds due such lienholders for
instituting and prosecuting a suit not calculated to benefit them, but
only to diminish and lessen such lienor’s vested right. It is true that
it may be presumed that, if a man is bankrupt with his property in-
cumbered with liens, a suit will have to be brought by some lienholder
to marshal the liens and have sale decreed to satisfy the same. There-
fore courts of bankruptcy, upon broad, equitable grounds, where there
is reason to believe that the property may sell for an excess over the
existing liens thereon, but it turns out that it does not, may well charge
the actual costs of the suit and expenses of sale against the fund re-
alized by the lienholders, for such costs of suit and expenses of sale
would have had ordinarily to be incurred on some proceeding by them
in order to sell and dispose of the property. But such allowance can-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to dute, & Rep'r Indexes
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not extend further than this, and certainly not to the extent of com-
pensating attorneys who have instituted the suit for unsecured credit-
ors who have realized nothing. This is apparent for the very simple
reasons, first, that lienholders cannot in any proceeding in equity to
enforce liens be allowed compensation, as against other lienholders,
for their attorneys in the suit instituted by them to enforce such liens;
second, because, if such attorney’s fees be allowed, then the junior
lienholder’s lien may be utterly and wholly consumed at the instance
of unsecured creditors instituting the bankruptcy proceeding; and,
third, because attorneys’ liens for fees attach only to such funds as
may be secured by their effort to their clients, and those others who
are in the same class with them as regards interest. A simple illus-
tration of these sound principles may be made. Suppose A. to have
real estate estimated to be worth $20,000. Against this real estate B.
holds a vendor’s lien for $10,000, C. a judgment lien for $5,000, and D.
a trust lien for $3,000; B.’s judgment lien being second in priority and
D.’s trust lien third in priority. Neither B. nor C. can have this real
estate sold without under the law of this and other states where the
common law and equity practice prevails, resorting to a court of eq-
uity to decree such sale, and D., under his deed of trust, can only sell
the property subject to B.’s vendor’s and C.’s judgment lien. This, in
actual practice, is seldom done because such sales are not satisfactory;
purchasers generally demanding clear titles at such sales. Therefore,
under such conditions, C., too, would resort to equity to decree the
sale after marshaling the liens and ascertaining their amounts, prior-
ities, and to whom owing. Suppose C. institutes the suit upon his
judgment lien to sell the property and it sells at forced sale for $18,000.
Under our practice prevailing for at least a century in this state and
Virginia, the court of equity will, out of the proceeds of sale, pay first
the costs of suit and expenses of sale;' second, B.’s vendor’s lien in
full; third, C.’s judgment lien in full; and, finally, the balance it will
apply as a credit upon D.’s trust lien. In no event will it allow to the
attorneys of C. instituting the suit compensation for services beyand
the nominal docket fee taxed in the costs. To do so would be to cre-
ate a new lien in favor of such attorneys not existing before the in-
stitution of the suit and give such new lien priority over D.’s vested
lien existing before this new lien’s creation, and which, in many cases,
would absolutely deny to D. any recovery at all.

[3-8] Bankruptcy courts are courts of equity and governed by eq-
uity’s rules, except so far as otherwise expressly provided by the bank-
ruptcy statute. The relation of attorney and client is a purely per-
sonal relation, dependent, under all ordinary circumstances, upon the
personal contract made between the two as to what compensation the
attorney shall have for his services. Courts of equity should never
attempt to fix the compensation due the attorney in any ordinary liti-
gation. The law courts are open to enforce this class of contracts in
actions of debt or assumpsit just as they are open to enforce all other
contracts for services rendered, whether express or implied. The only
exceptions in favor of the attorney are: First. The charging lien not
recognized by the common law, but created in most of the states either
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by virtue of statutes or by judicial legislation. To sustain this lien in
this state notice is required to be given. Renick v. Ludington, 16 W.
Va. 378. 'This lien may be defined to be an equitable right of the at-
torney to be paid for his services out of the proceeds of the judgment
obtained by his labor and skill. To the extent of such services he is
regarded as an equitable assignee of the judgment. Second. The pos-
sessory lien which is the attorney’s right to retain the property or
money of his client until his fees are paid. Both these liens apply
solely to the personal relation existing between the attorney and his
client, and can in no condition of affairs be extended to or affect the
rights of other persons who may be interested in the litigation but who
have not employed such attorney. Such liens cover only the interest
of the client in the property charged, and are subject to any rights in
the property which are valid against the client at the time the lien at-
taches. 4 Cyc. 1005, 1008, 1017.

[8] The only proper cases that can arise where courts of equity and
bankruptcy as well can award compensation to an attorney out of funds
-due others than his client is where, as I have heretofore indicated, such
an attorney for one of a class has “created” or secured a fund and
brought it into the custody of the court, which fund is to inure, not
alone to the benefit of his client, but to that of all those belonging to
this class. In such cases the courts award compensation to the at-
torney out of the fund due to all, not on the theory of his having an
attorney’s lien, but on the broader theory that all interested in the fund
should contribute ratably to the cost of “creating” or securing it.
These principles are very clearly set forth in Trustees v. Greenough,
105 U. S. 527, 26 L. Ed. 1157 ; Central R. R. v. Pettus, 113 U. S. 116,
5 Sup. Ct. 387, 28 L. Ed. 915; Harrison v. Perea, 168 U. S. 311, 18
Sup. Ct. 129, 42 L. Ed. 478; Jefferson Hotel Co. v. Brumbaugh (4th
‘Circuit) 94 C. C. A. 279, 168 Fed. 867.

In this case it is apparent that the property of the bankrupt consists
largely of real estate, such as a hotel property and a tract of coal land.
It further appears that these properties are very heavily incumbered
by many valid and existing liens which must be satisfied in full before
the petitioning and other unsecured creditors can realize anything. The
referee by his decree complained of and sought to be reviewed herein
‘before sale of said properties and before it had been ascertained what
surplus, if any, will remain for common creditors after payment of
such liens, has allowed to attorneys for petitioning creditors a fee of
<considerable amount, payable out of the proceeds of sale when made,
as against the rights of lienholders whose liens may be or may not be
affected thereby. This is error, and his ruling and order must be
reversed and annulled, and the cause be referred back to him with
instructions to withhold action upon this petition of Maxwell and Ar-
nold until all the property of the bankrupt shall have been sold and he
has ascertained what sum will arise, after payment of all valid liens,
for distribution among the common or unsecured creditors, and from
this fund, and this fund only, he shall allow such sum to attorneys for
the petitioning creditors as will be a reasonable compensation for the
services rendered by them.
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In re GOBLE BOAT CO.
(District Court, N. D. New York. September 25, 1911.)

1. BANRRUPTCY (§ 332%)—CLAIMS—SUFFICIENCY.

The manager of a bankrupt corporation flled a claim against it, alleg-
ing that there was justly due claimant $1,404.83, that the consideration
for the debt was for labor as manager of the bankrupt’s plant, that no
part of it had been pald, that there were no set-offs and counterclaims,
and that deponent had not received any security. Attached to the claim
was a statement of account, charging the bankrupt “to money advanced
and salary from September 18, 1909, to December 19, 1910, $2,205.96,"
and giving a credit “by money drawn from firm, $801.13,” leaving a bal-
ance of $1,494.83. Held, that the claim was insufficient for failure to set
out an itemized account, showing the amount and rate of salary and the
dates or amounts of the advances of money, and for failure to state when
the salary became due and that no note had been received for the ac-
count nor any judgment rendered thereon as required by General Order
21 (89 Fed ix, 32 O. C. A. xxii).

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 332.%]

2. BANKERUPTOY (§ 339%)—CLAIMS—OBJIECTIONS.

Bankruptcy Act July 1, 1898, c. 541, § 57k, 80 Stat. 561 (U. S. Comp.
St. 1901, p. 8444), provides that claims which have been allowed may he
reconsidered for cause and allowed or rejected in whole or in part ac-
cording to the equities, before but not after the estate has been closed.
Held, that where a claim for money advanced and services rendered was
insufficient in form and at the first meeting of creditors was allowed only
for voting purposes, after which a petition was flled by objecting cred-
itors to expunge the claim, and on this the referee appointed a time and
place for hearing, the claim flled did not prove itself, but it was the
" duty of the claimant to reply to the creditors’ petition, and, in the ab-
sence of any such reply or appearance by the claimant, the referce prop-
erly expunged the claim.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 339 *]

In the matter of bankruptcy proceedings of the Goble Boat Com-
pany. On petition to review a referee’s order expunging and disallow-
ing the claim of J. Lee Goble, an alleged creditor. Affirmed.

John C. Henry, for objecting creditors.
Joseph T. McCaffrey, for claimant,

RAY, District Judge. At the first meeting of creditors, J. Lee Go-
ble by his attorney filed a claim against the bankrupt estate for $1,-
494.83 dated May 16, 1911. The claim was verified in Cuyahoga coun-
ty, Ohio, but accompanied by a power of attorney to Joseph T'. Mc-
Caffrey, who presented it. The referee before whom this proceeding
was pending allowed the claim for voting purposes only as formal ob-
jections were interposed thereto by creditors. The referee certifies
that the claim was allowed for that purpose only and tl:e objections not
examined into or evidence taken.

[1] The allegation and statement of the claim (aside from mere for-
mal parts) are as follows:

“That the Goble Boat Company, the corporation by which a petition for ad-

Judication in bankruntcy has been filed, was at and before the filing of said
petition, and still is, justly and truly indebted to said deponent (claimant) in

*For other cases seo same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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the sum of $1,4904.83; that the consideration of said debt was for labor in
the employ of said company as manager of its plant; that no part of said
debt has been paid: that there are no set-offs or counterclaims to the same;
and that deponent has not nor has any person by his order, or to his knowl-
edge or bellef, for his use, had or received any manner of security for said
debt whatever. [Signed] J. Lee Goble, Creditor.”

; I'I‘he certificate and signature of notary public before whom sworn to
olloved.
Attached to the claim was the following statement of account:
Oswego, N. Y., January 1, 1911.
Goble Boat Company,
To J. Lee Goble, Dr.

To money advanced and salary due from Sept. 18, 1909, to Dec. 19,
1910 0 000 000000 00000 R 0CPRPRERIP*I IR ENNNRRNTRLEORROROIORIOORIODROTCILS 96
Credit
By money drawn from fITTN. ¢ oveocescacccosrsssccscscnsacssccssas 801 13

$1,494 83

Then followed the power of attorney. : .

It is evident this is a claim on an open account. The claim is in
no manner itemized, and, while the account attached itself shows the
claim was for money advanced to the. firm and for salary or compen-
sation, the amount or rate of salary is not given nor the dates or
amounts of advances of money. The verified claim itself makes no
mention of money advanced, but refers to labor solely. Clearly tak-
ing the two together the bankrupt was not owing the claimant 81,
49483 for labor unless the money drawn from the firm, $801.13,
equaled the money advanced. However this may be, the claim does not
state specifically when the salary became due, and the proof of claim
fails to state that “no note has been received for such account nor any
judgment rendered thereon,” as required by General Order 21 (89 Fed.
ix, 32 C. C. A. xxii). The money may have been drawn at one time
or at different times. Perhaps the fair inference is that the salary be-
came due December 19, 1910, and that the $1,494.83 was all for salary.

In any event, the claim was never allowed, as the referee says he a]-
lowed it for voting purposes only, and in effect that the trial of the
merits of the objections was postponed. :

Later and on application of the objecting creditors an order was
made by the referee for a re-examination of the claim fixing time and
place, pursuant to the provisions of subdivision 6 of General Order 21
(89 Fed. x, 32 C. C. A. xxiii), and requiring the claimant to appear and
submit to examination regarding his claim.. This was duly served on
the claimant; but on the day and at the place fixed the claimant did
not appear in any way, and thereupon the referee expunged and dis-
ai}:)wed the claim. No evidence or testimony whatever was offered or
taken.

[2] The contention of the claimant is that this was error; that the
claim is in due form and sufficient on its'face, and proves itself; that
even with objections filed it was the duty of the referee to allow the
claim, unless some evidence showing or tending to show the invalid-
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ity of the claim was presented by the objecting parties; that the gen-
eral order referred to does not impose any obligation on the creditor
whose claim is questioned to appear or produce evidence in support of
his claim or throw any burden of proof on him; that, his claim and
the proofs thereof being in due form and regular, it was for the ob-
jecting parties to produce some evidence impeaching it. The credit-
ors, on the other hand, contend that General Order 21 is for the pro-
tection of the estate and general creditors; that they have thd right
to examine the claimant as to the merits and justice of his claim for
the purpose of ascertaining the truth; that, having been cited for the
purpose, his failure to obey the order was a denial to them of this
right; and that, the objections being verified, such failure to appear
may be taken as a confession or admission that the allegations of the
answer or objections are true.

General Order 21 is one the Supreme Court had power to-make and
is one essential to the protection of general creditors against fraudu-
lent claims. It confers the right on the objecting creditors to examine
the claimant if he appears, but does it impose the obligation on-the
claimant to appear and submit to examination? This general order
says:

“At the time appointed the referee shall take the examination of the cred-
itor and of any witnesses that may be called by either party, and if it shall

appear from such examination that the claim ought to be expunged or dimin-
ished, the referee may order accordingly.”

The consequences of a failure of the claimant to.appear and submit
to an examination are not in terms indicated or declared. This really is
not the case of the reconsideration and re-examination of a claim once
allowed, as the referee certifies he never allowed it except for voting
purposes at the first meeting. It will be noted that the general order
referred to does not require the claimant to appear or authorize the
referee to make an order requiring such claimant to appear. It of
course contemplates that he will appear, but does not make such ap-
pearance obligatory or indicate the consequences of nonappearance. If
he does not appear, he cannot, of course, give evidence. On the other
l;{and, the objecting parties are deprived of the opportunity to examine

im. .

I know of no rule making sworn objections to a claim prima facie
evidence of their truth. And, when a petition to re-examine a claim
once allowed is filed, I know of no rule or decision that makes the
allegations of such petition prima facie evidence of their truth. How-
ever, in Re Docker-Foster Co. (C. C.) 123 Fed. 190, Judge McPherson
held that, under the provisions of General Order 37 (89 Fed. xiv, 32
C. C. A, xxxvi):

“In proceedings in equity, instituted for the purpose of carrying into ef-
fect the provisions of the act, or for enforcing the rights and remedies given
by it, the rules of equity practice established by the Supreme Court of the
United States shall be followed as nearly as may be. Rule 18 of the Supreme
Court is applicable in case of a petition to reconsider a claim and demands

an answer to the petition in default of which a decree or an order disallow-
ing the claim may be taken pro confesso.” ‘
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See, also, In re Lewis Eck & Co. (C. C.) 18 Am. Bankr. Rep. 657,
153 Fed. 495, that an answer is necessary or claimant cannot give evi-
dence on the merits of the claim. . v

On the other hand, the Supreme Court has held that the formal
proofs of claim, if sufficient on their face, are some evidence, and
therefore prima facie evidence, of the justice and accuracy of the claim
and, in the absence of evidence impeaching it, sufficient to require its
allowande. That case (Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct.
584, 50 L. Ed. 963) did not arise on an application for a reconsidera-
tion of the claim, but on objections filed and a hearing thereon. The
bankruptcy act itself has declared of what the proofs of a claim shall
consist and has declared that when duly made and presented to the
referee or court the claim shall be allowed, unless of course objections
are filed and sustained by proof. It is a question whether equity rule
18 of the Supreme Court is to be applied to the case of a petition for .
the re-examination of a claim once allowed. The proper prayer of the
petition is that the claim be re-examined, reconsidered, and disallowed
in whole or in part. If no answer is interposed, the claimant of course
consents that the claim be reopened, reconsidered, and examined into;
that the grounds for reconsideration are sufficient, but the claim and
proofs accompanying stand; and on the rehearing or examination may
not the burden of producing evidence to impeach the claim remain in
the objecting party? It is with considerable hesitation that I agree
with Judge McPherson, in the case cited, that failure to file an answer
to the petition to reconsider the claim justifies the disallowance of the
claim and is a confession that the facts stated in the petition as cause
for reopening and reconsidering are true. Section 57k reads:

“Claims which bhave been allowed may be reconsidered for cause and re-

allowed or rejected in whole or in part, according to the equities of the case,
before but not after the estate has been closed.”

If the petition for reconsideration is to state the alleged cause for
rejection and disallowance and the objections to the claim, and these
objections must be established by evidence before the claim can be
reconsidered—that is, if the objections and merits of the claim are to
be fully tried out in the proceeding to reconsider the claim, that is, de-
termine whether it should be reconsidered, and an order thereupon
made both reconsidering and either allowing or disallowing the claim
in whole or in part—then a failure to answer the petition for a re-
consideration may well be considered as a confession that all its allega-
tions are true. If, on the other hand, the proceeding on the petition
for a reconsideration for cause is to determine merely whether suffi-
cient grounds exist for a reopening of the case as to the claim and full
trial of the claim on the merits, and the trial on the merits is to fol-
low the order allowing a reconsideration and determining that grounds
for a full trial of the truth of the objections exist, then the failure to
answer is a confession merely that sufficient grounds exist for recon-
sidering the claim and trying out the merits of the objections. I find
nothing very satisfactory on the subject. The general orders adopted
and promulgated by the Supreme Court are not definite or conclusive,
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and the forms indicate little if anything. On the other hand, the forms
given in “Bankruptcy Forms, Hagar and Alexander,” would indicate
an understanding that the petition for a reconsideration of the claim
is a pleading in a proceeding for determining the justice or merits of
the claim, and that an answer is essential to raise any question as to
the facts therein alleged, and that there is but one order to be entered
after the filing of such a petition, notice of hearing, or order to show
cause thereon, and answer, or the petition and notice if no afiswer to
the petition is filed. See Bankruptcy Forms, Hagar and Alexan-
der, pp. 221, 222, 223, forms Nos. 144, 145, 146.

In re Watkinson & Co. (D. C.) 12 Am. Bankr. Rep. 370, 130 Fed.
218, it is held and in Re Ankeny (D. C.) 4 Am. Bankr. Rep. 72, 100
Fed. 614, it is indicated that the petition for the reconsideration of a
claim need not allege facts sufficient to defeat the claim in whole or

.in part; that it is only necessary to allege facts which, if true, are suf-
ficient cause for reconsideration. If the proceedings for the recon-
sideration of a claim once allowed are to be considered and treated as
a motion or application for a new trial merely, then if the petition
shows reasonable and sufficient grounds therefor, and notice is given
or an order to show cause granted and served, and an answer thereto
made, the first determination of the court or referee would be: Shall
the claim be reconsidered—that is, opened—and its merits tried out,
and, if that should be answered in the affirmative, the claim would be
at issue on the proofs of claim (and any amendments thereto) and
the objections to the claim, not on the petition for reconsideration and
answer thereto.

I think the order of the referee disallowing the claim was correct
and must be affirmed, but on the ground that the proofs of claim were
defective and not in compliance with General Order 21, demanding and

- requiring that the proofs, in such a case and claim as this, shall state
whether or not a note has been received for such account or any judg-
ment rendered thereon. It appears that the claim had been allowed for
voting purposes only, and objections had been filed and not heard, tried,
or determined. The claim was therefore open for a hearing on the
merits and the order to show cause made by the referee July 12, 1911,
on the petition of Henry M. Stacy, trustee, requiring Goble, the claim-
ant, to appear July 26, 1911, and show cause why he should not then
and there be examined concerning his claim and the merits of said
objections (those filed at the first meeting of cregditors) determined as
in said petition prayed, was sufficient notice, and on that day the ref-
eree had the right to pass on the claim, its merits, and the sufficiency
of the proofs presented. The proofs filed were insufficient to justify
the allowance of the claim, and it was properly disallowed whether we
consider the hearing July 26, 1911, as one on the petition of creditors
to reconsider the claim or one on the petition of the trustee to have the
original objections to the claim heard and the sufficiency, etc., of the
claim determined. A referee is not justified in allowing a claim against
an estate in bankruptcy when the proofs filed do not comply with the
statute or general orders promulgated by the Supreme Court, whether
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creditors or the trustee raise specific objections to the sufficiency of
the proofs filed or not. It is the duty of the referee to examine the
*proofs filed and see that they are sufficient. As a rule a majority of
the creditors of a bankrupt cannot afford to go to the expense of em-
ploying an attorney to attend and examine the claims filed, and the
duty rests on the referee before allowing a claim to see to it that the
proofs filed comply with the statute and general orders.
Section 57d says that:

“Claims which have been duly proved shall be allowed upon receipt by or
upon presentation to the court,” ete. ’

Such claims and no others are to be allowed by the referee whether
objected to or not. A claim is not “duly proved” when on its face the
proofs fail to comply with the general orders promulgated by the Su-
preme Court as to the proof of claims. If this claimant was “mana-
ger” of the plant of this bankrupt down to ‘the time of its bankruptcy,
as his claim indicates he claims he was, it was all important in the mat-
ter of a claim of this size presented by himself against the estate he
managed and only fair and just that he appear and submit to exami-
nation regarding such claim. His failure to obey-the order of the
court, or appear in person or by his attorney who resided in the same
town with the referee and where the order was returnable, does not
commend him or his claim to the favorable consideration of the court.
Being unable to appear, being at a distance and in the state of Ohio, if
he was there, did not justify him in paying no attention to the order
of the court, and certainly it offered no justification to his attorney,
who resided in the same city with the referee, and who could have ap-
plied for a modification of the order allowing the examination to take
place in Ohio.

The order disallowing and expunging the claim is affirmed.

In re McDAVID LUMBER CO.
(District Court, N. D. Florida. September 25, 1911.)

BANEKRUPTCY (§ 848*)—WAGE LIENS—PRIORITY..
Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 563, § 64b (U. 8. Comp.
St. 1901, p. 3447), providing that wages due to clerks or servants earned
within three months before the action of bankruptcy proceedings, not
; to exceed $300 to each claimant, shall have priority of payment, does not
, merely prescribe the order of distribution of assets after satisfaction of’
liens existing against the property, but creates prior liens to the extent
stated in favor of the servants designated, and is enforceable without
reference to state statutes relating to the same subject.
[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 536; Dec.
Dig. § 348.%]

E In the matter of bankruptcy proceedings of the McDavid Lumber
‘ Company. On petition of William F. Lee to review a referee’s ruling
denying priority of liens for services rendered as defendant’s book-

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
190 F.—7
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keeper as against certain chattel mortgages on the bankrupt’s assets.
Reversed.

Pattillo Campbell, for petitioner.,
Blount, Blount & Carter, for export company,

SHEPPARD, District Judge. This cause comes here for consid-
eration on petition of Wm, F. Lee for review of the ruling of C.
L. Shine, Esq., referee in bankruptcy, and involves the question of
priority of liens attaching to the lumber and other product of a sawmill
plant in due course of administration in a court of bankruptcy.

The McDavid Lumber Company, bankrupt, was lately engaged in
manufacturing lumber and operated a large plant when proceedings in
bankruptcy were begun. The company was adjudicated a bankrupt in
June, 1910. Wm. F. Lee was employed as bookkeeper for the com-
pany, and by his petition before the referee sought to declare his lfen
on the stock of lumber and fixtures of the company for wages due him
for the month of April and a part of May, 1910, at the rate of $115
per month. It is disclosed by the petition that the stock of lumber, the
greater portion of- which was produced during Lee’s employment, com-
prised the principal assets of the company. Three months prior to
Lee’s employment, to wit, on January 10, 1910, the McDavid Lumber
Company executed a chattel mortgage, based upon the present con-
sideration of $1, to the Hayward Export Company, embracing all the
lumber and timber of whatsoever kind which should be manufactured
at the mill of said company from the 1st of January, 1910, to the lst of
January, 1911; this mortgage provided that the export company should
advance 80 per cent. of the value of the output of the mill each month,
and further stipulated that the export company should be the selling
agent of the lumber company for all its product, excepting interior
stock. The advances to the extent of 80 per cent. were secured by a
mortgage based upon the whole output, and'included all the lumber and
timber stored upon the yards of the company during the existence of
the mortgage.

The further point is made by Lee’s petition that the mortgage of
the export company was not recorded until the 15th of April, 1910,
15 days after Lee’s employment by the McDavid Lumber Company;
but actual notice of its existence is nowhere negatived by the petition,
although, as will later appear, notice of the mortgage is not material
in view of the determination of the question certified to this court.
Lee by his petition seeks to have his claim for wages declared a pref-
erence over the mortgage of the export company on the proceeds of the
product embraced in the mortgage, and that the export company which
has disposed of the lumber be required to pay his claim for wages.

The Hayward Export Company interposed a demurrer to Lee’s
petition, the first ground of which is only necessary to be considered at
this time, viz.: -

“(1) The allegations of the petition show that the rights of the Hayward
Export Company under its mortgage and contract of sale are superior to the
rights of petitioner in the proceeds of the lumber.”




IN RE M’DAVID LUMBER CO. 99

The referee upon the hearing before him sustained thé demurrer,
and it is this order which is certified here on petition of Lee for review.

The contest seems to have waged so far over the priority of the
respective liens of contestants, the mortgage of the export company,
and the statutory lien of-the laborer as created by section 2198, Gen.
St. Florida 1906, which provides:

“That lens prior in dignity to all others accruing thereafter shall exist in

favor of bookkeepers, clerks, etc., upon the stock and fixtures and other prop-
erty of merchants and corporations.”

Whether the statutory lien in favor of Lee should be declared supe-
rior to the mortgage of the Hayward Export Company, which ante-
dated the performance of any labor by Lee, was the question before
the referee, and was decided by him in favor of the mortgage lien.
If the question were to be settled by state statute and without reference
to the order of distribution of the estates of bankrupts provided by the
federal bankruptcy act, the referee may have decided rightly. It will
be conceded that the bankrupt act (section 67d) recognizes liens gener-
ally in the priority precisely as the state law fixes them, when the bank-
ruptcy act is silent, or where by its terms priority is left for state regu-
lation. When, however, the lien of the laborer for his wages earned
within three months of his employer’s bankruptcy is given preference
in the distribution of the assets of the estate, it is immaterial whether
under the state law his claim is or is not superior to the mortgage lien.
It was earnestly insisted at the argument that the bankruptcy act (sec-
tion 64b) does no more than provide for the order of distribution of
the assets after satisfaction has been made of valid liens recognized by
section 67d. 'When Congress, however, provides the order of pay--
ment, and gives preference to a certain class of claims, such as taxes,
cost of administration, and wages in limited amounts for a definite
time, such legislation can have no other effect in reality than to create a
lien in favor of the claims thus preferred. Undoubtedly it was intend-
ed by Congress that when property of employers should be placed in
bankruptcy and beyond the reach of those who had aided in its crea-
tion, to charge and impress such property to the limited extent noted
with a preference by law second only to taxes and cost of administra-
tion. Those entering into contracts with employers of labor for man-
ufactured product must contemplate the relation of the labor to the
finished product and should be held to know that, in case bankruptcy
overtakes the enterprise, the assets resulting from the administration .
of such trust shall be distributed in the course provided.

Nor does the adoption of this principle destroy the probity of con-
tracts or work greater hardship to secured creditors than would fall
unhappily to the lot of that creditor class who live from hand to
mouth, if a different construction were adopted. The priority of
laborers’ claims when they are based upon productive or operating ex-
pense of a quasi public corporation is a salutary doctrine long estab-
lished in this country predicated upon the theory of public interest and
of public benefit as well as pecuniary advantage to the security holders;
the operating expenses of such corporations are recognized by the
courts as a first lien on the property of such corporations. Burnham
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v. Brown, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 596; Southern R.
%8 v. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed.

What substantial reason would justify any distinction in the protec-
tion the law secures to the flagman of the railroad train whose wages
are preferred over the interest of the bondholder, and the laborer in
the sawmill whose handiwork is a constructive force in the product of
the plant, which not only pays the interest on the mortgage, but re-
turns the investment?

That sound legal philosophy established by numerous and powerful
decisions of the Supreme Court recognizing the priority of labor en-
gaged in the service of quasi public corporations because of the public
convenience and necessity of continued operation, fortunately, is being
gradually and wisely extended to the legal preservation of the rights
of the laborer whose toil produces the output which pays the interest
and enhances the value of the mortgage security. L’Hote v. Boyett, 85
st6566 636, 38 South. 1; Dickinson v. Saunders, 129 Fed. 20, 63 C. C.
A. 666, -

It was well said by the Court of Appeals of the First Circuit, in
Dickinson v. Saunders, supra, discussing the effect of the federal bank-
ruptcy act regulating priority :

“Turning, therefore, either to the local statute, or to what for the federal
courts is the higher authority, the bankrupt act, the priority in favor of cred-
itors of the class of interveners in this case 18 declared as a rule of admin-

istration, not only for quasi public corporations, but for all corporations, and
in the federal statute for corporations and individuals.”

It was further observed by the learned court in this instructive case
that the statute of Massachusetts could not control administration in
bankruptcy in the federal court.

When the order of distribution of a bankrupt estate has been ex-
pressly laid down by Congress that order should be observed by the
federal court in administration in bankruptcy. As said by Collier in
his admizable work on Bankruptcy ([7th Ed.] 742): ’

“The bankrupt act not only controls the state law in case of absolute con-

flict, but by its express legislation on these priorities excludes the state law
altogether.”

And again, as said by Judge Lowell, when both a state statute and
the bankrupt act gives priority to the same class of debts, the bankrupt
act supersedes the state law. Dickinson v. Lewis, 129 Fed. 20, 63 C.
C. A. 666; In re Lewis (D. C.) 99 Fed. 935; In re Erie Lbr. Co. (D.
C.) 150 Fed. 823; In re Tebo (D. C.) 101 Fed. 420.

It is clear that the trust fund arising from the administration is dis-
tinctly charged by the act in favor of wages to the extent provided by
section 64b, and, if it cannot be said to constitute technically a lien, its
effect is tantamount to any claim or privilege created by state statute.
It will not be denied that, where liens have attached before bankruptcy
administration and are not dissolved by the act, they will be respected
as criteria in the order for distribution of the estate, except preferred
claims under the bankruptcy act which unquestionably supersedes the
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state law. In re Laird, 109 Fed. 557,48 C. C. A. 538. It should be the
policy of the law and the primary duty of society to protect the wages
of the laborer in every contingency. Congress has: mdl.ztrd its. pus-
pose, and courts should declare the law. .-

In re NORRIS,
(District Court, D. Minnesota, Fourth Division. September 29, 1911.)

1. BANKRUPTCY (§ 814%*)—CLAIMS—RELEASE.

Where claimants, after bankruptcy proceedings had been commenced,
expressly released the bankrupt from all claims against him, in considera-
tion of the capital stock of a corporation, the release was valid and a bar
to the claims in the absence of any evidence other than the release itself
as against an objection that it was without consideration.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 314.*]

2. PARTNERSHIP (§ 20*)—RELATION—CONSTRUCTION.

A bankrupt operated a speculating pool and issued three sets of certifi-
cates, one certifying a receipt of money in payment for a number of
shares in the pool of the company, by the terms of which the latter agreed
to invest the money according to its judgment and to pay the certificate
holder on the first of each month his pro rata share of the profits. It also
aufthorized the holder to draw his money or any part of it at the begin-
ning of each month by giving 10 days’ notice, and authorized the company
to cancel the certificate on January 1, 1910, or on the 1st day of January
thereafter by giving 80 days’ notice. The second form of contract pro-
vided that the company should pay a dividend of $2.50 a share on each
hundred dollars of profit on the first day of each month, and also provided
that the investment could be withdrawn on the first of each month by
giving 10 days’ notice, and contained no provision for repayment by the
company. The third form of certificate was the same as the second, ex-
cept that it did not contain the word “pool.” Held, that such certificates
did not create the relation of partners between the company and certificate
holders, but the relation of borrower and lender.

[Ed. Note.—For other cases, sce Partnership, Dec. Dig. § 20.*]

8. BANKRUPTCY (§ 314*)—LENDERS OF MONEY—RIGHT TO RECOVER.

Where, at the time of bankruptcy, the bankrupt had in his hands all the
money he had received from lenders with which to conduct gambling
transactions, the result of his operations being profitable, the lenders were
entitled to share in the proceeds to the extent of their original invest-
ments.

[Ed. Note.—For other cases, see Bankruptey, Dec. Dig. § 814.%)

4. BANKRUPTCY (§ 314*)—MONEY LOANED FOR GAMBLING—CONVERSION.

Where a bankrupt, three or four days before bankruptcy proceedings
were commenced, had a considerable sum of money in his possession,
which had been loaned to him to conduct gambling transactions, which
money was not used by him in gambling, but converted to his own use, the
lenders were entitled to prove their claims against him for the full
amount of the money delivered to him; he having failed to establish the
amount of the funds converted.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 314.%]

In the matter of bankruptcy proceedings of Sherman R. Norris, trad-
ing as the Minnesota Grain Indemnity Company. On petition of

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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Emma Gould and 34 others for review of an order disallowing their
s:laip;x.s agajnst, the pankrupt. Affirmed in part and reversed in part.

te ® e g4 o
. .

WILLARD, .D,‘isttzict Judge. This case came on to be heard before

.'::%15:?:031?( g the 23T day of September, 1911, upon the petition of Emma

uld and 34 others for a review of an order made by the referee on
Augkust 29, 1911, disallowing their claims against the above-named
bankrupt.

Mr. Breding and Mr. Hall appeared in opposition to the order of said
referee; Mr. Thomas and Mr. Newton appeared for certain creditors
in support thereof, and Mr. Odell appeared for the bankrupt in sup-
port thereof.

The order, so far as it relates to Emma Gould, Anton Swardm,
Mrs. W. K. Pennell, Charles Silberman, F. W. Hewett, Clyde L. Ivey,
Ed. Guslander, and Mrs. A. H. Dafoe, is affirmed.

[1] Each one of these claimants, after the bankruptcy proceedings
were commenced, expressly released the bankrupt from all claims that
they had against him. These claimants suggest that there was no con-
sideration for such release. There is clearly nothing in this suggestion.
The consideration named in the written contract was the receipt of cap-
ital stock in a corporation; whether that stock was at the time the
receipt was signed worth more or less than the claim against Norris
was something then considered and decided by the claimants, and they
must have determined that it was worth more. In the absence of any
evidence other than the release itself, the latter cannot be set aside.

{2] To the other claimants mentioned in said order three kinds of
certificates, and only three, were issued by Norris. In the great majority
of cases the certificate stated that Norris had received a sum of money
therein mentioned in full payment for the number of shares therein
stated in the pool of the Minnesota Grain & Indemnity Company, under
which name Norris was then doing business. By the terms of that cer-
tificate the company agreed to invest this money according to its judg-
ment, and to pay the certificate holder on the first of each month his
pro rata share of the profits on hand at that time. The holder could
draw the whole or any part of his money on the first of any month, by
giving 10 days’ notice of his intention so to do, and the company could
cancel the certificate on the 1st day of January, 1910, or on the first
day of any January after, by giving 30 days’ notice.

By the second form of contract, the indemnity company—that is, Nor-
ris—agreed to pay a dividend of $2.50 a share on each and every hun-
dred dollars of profit, payable on the first of each month. ‘This also
provided that the investment could be withdrawn on the first of any
month by giving 10 days’ notice. It made no provision for repay-
ment by the company.

The third form of certificate was similar to the second, except that
it did not contain the word “pool.”

The relation created by each of these certificates between the parties
was that of lender and borrower. There is nothing in them to support
the contention that the relation was that of partners. The word “pool”
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is entirely insufficient for that purpose. The person paying the money
had the right to withdraw it at any time. Norris had the right to re-
turn it at stated intervals. The fact that dividends were paid from the
profits indicated only that such was the method adopted for paying in-
terest on the money loaned.

[3] It is contended by the bankrupt, and by the creditors who ob-
jected to these claims, that the transaction between Norris and the cer-
tificate holders was void, because it was a gambling transaction, and
evidence was presented to show that Norris speculated in wheat and
stocks by buying and selling puts and calls, and by buying wheat and
stocks on margin, which transactions were closed out, as a general rule,
on the same day. Evidence was also introduced tending to show that
certain certificate holders knew that the money was to be used for spec-
ulations of this kind. The referee supported this contention and disal-
lowed the claims, holding that Norris was simply a wheat gambler, and
that tl’:}}e claimants intrusted their money to him for the purpose of such
gambling.

These creditors do not claim to recover any profits that Norris may
have made; they do not base their claims upon the contract, but upon
money had and received. All that they ask is that Norris pay back the
amounts which he actually received from them.

In view of their restricted claims, I do not find it necessary to de-
cide whether or not the transaction was illegal because it was for the
purpose of gambling.

If Norris, at the time the petition in bankruptcy was filed against
him, had in his hands all the money which he had received from these
claimants; if the result of his gambling was that he had lost none of
it, but then had it and profits in addition thereto—then I hold that the
claimants would have a right to share in that sum, so far as their
original investments were concerned, whatever may be said of their
rights to the profits, and whatever may be said of their rights against
Norris if he had lost the amounts intrusted to him.

If Norris had not gone into bankruptcy, and had intact the money
which had been paid to him by the investors, and one of them had sued
him at law, not for profits, not under the contract, but for money had
and received, he could, in my judgment, have recovered. If such a per-
son had said, “I will have nothing more to do with this transaction,
I will gamble no more, and I wish my money back,” can it be said
that Norris could have answered, “I have gambled with your money,
and though I have not lost it, and though I have it still in my posses-
sion, and though you have decided not to gamble any more and ask
nothing from me by way of profits which I have made, yet, as long
as you gave the money to me for the purpose of gambling, I can keep
it”? It cannot be that the law would hold that such an answer was a
sufficient one.

A somewhat similar case is found in Re E. J. Arnold (C. C.) 133
Fed. 789, 792, decided by Judge Adams of this circuit. See, also, In
re Dorr, 186 Fed. 276, 108 C. C. A. 322, 26 Am. Bankr. Rep, 408.
Moreover, if Norris, having received this money for an unlawful pur-
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pose, did not devote it to that purpose, but appropriated it to his own
use, in violation of the terms of the agreement between the parties, the
claimants would have a right to recover.

The case is therefore reduced to a question of fact.

[4] Had Norris lost in gambling the money intrusted to him for
that purpose, or did he have it at the time of his bankruptcy? Or had
he then converted it to his own use in ways other than those provided
for in the agreement between the parties? That Norris speculated in
wheat with the money is proven. The claimants testify that he told
them that he had a system for operating in the wheat market under
which it was impossible to lose. Norris denies this. He says that oc-
casionally, in very rare instances, he might lose; but he testifies that
each month of his operations showed a net profit. His bookkeeper
says that she does not remember that she ever éntered a loss. The im-
probability of this result would make this evidence insufficient of itself
to sustain a finding that Norris had the original investment or any part
of it intact.

There is, however, other evidence which shows that he had not lost
in speculation all of the money delivered to him. He rented a box in a
safety deposit vault. The company owning the vault kept a record of
the day, hour, and minute of every visit to the vault by the owner of
the box. That record shows that the last time Norris was at the vault

"was on July 3d, three days before he disappeared. Norris does not
himself testify that he took any money from the vault after July Ist.
The attendant at the vault testified that on this last visit on July 3d,
Norris took out the box, which was 2 inches deep and about 20 inches
long; that on lifting the lid several bills of large denominations blew
onto the floor; that he (the attendant) picked them up and delivered
them to Norris; and that the box was full of bills. Later, on a war-
rant issued to the marshal, the box was opened, and the marshal found
in it'over $300 in bills. The box was apparently empty at that time,
and the money was discovered only by shaking the box. Norris makes
no explanation with regard to the disappearance of these bills, ex-
cept to say that he did not take them, and has not secreted any property.

It satisfactorily appears from the evidence that a considerable part
of the money was in the possession of Norris three or four days be-
fore the bankruptcy proceedings. were commenced. It also appears that
this money was not used by him in gambling. It therefore follows
that Norris converted it to his own use, and for money so converted
the claimants are entitled to recover. It does not appear how much
money was there at that time; it was in the power of Norris to estab-
lish that fact. He has failed to do so, and the claimants are therefore,
in my judgment, entitled to prove against him for the full amount of
the money originally delivered to him by them.

The order of the referee is reversed as to the claimants who did not
release their claims, and as to them the matter is remanded to the ref-
eree to determine from the evidence taken, or from such other evidence
as he may see fit to receive, the amount of cash paid by each of these
claimants to Norris, and to allow the claims for such amounts,
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Among the papers submitted to the court upon this hearing is found
a release signed by George Zahner. It does not appear that this re-
lease was offered in evidence before the referee. Upon the further
hearing which is hereby ordered the referee may receive evidence as to
such release, if it is offered, and determine whether the claim of Zah-
ner should be allowed or not.

In re FIFTY GOLD MINES CORPORATION.
(District Court, D. Colorado. October 10, 1911.)
No. 1,018,

CoBPORATIONS (§ 170*)—STOCKHOLDERS—CREDTTORS,

Preferred stock certificates guaranteed to the holders 10 per cent. per
annum if the net profits permitted; reserved.to the corporation the right
to redeem the certificates after January 1, 1911, at a fixed amount per
share; bound the corporation to redeem all the outstanding certificates
on or before January 1, 1916; and authorized the holders, on failure to
pay dividends to which they were entitled for 90 days, to foreclose a
mortgage securing such preferred stock, and provided for a first mortgage
lien on all the corporation’s property as security therefor, in which the
holders of the certificates were entitled to participate ratably. Such
stockholders were not entitled to participate in the management of the
corporation nor in its profits_above 10 per cent. per annum, nor in the as-
sets on distribution above $11 per share. Held, that such stockholders
were creditars of the corporation and not stockholders, and hence a mort-
gage given to secure such stock was not fraudulent.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 624-632;
Dec. Dig. § 170.*]

In the matter of bankruptcy proceedings of the Fifty G